
2 HEALTH CARE PROFESSIONALS' RESPONSIBILITIES AND PATIENTS' RIGHTS 

forms dilemmas for caregivers in understanding their professional duties—to 

patients, colleagues, and others. Questions include not only how the scope of 

the professional-patient relationship is defined, but also how factors outside 

that relationship, such as physicians' investment in diagnostic centers, influ­

ence it. 

The second section —"Informed Consent" —explores questions about 

how decisions regarding medical treatment are best made, and who is best 

suuated to make them. For example, do patients need to know how experi­

enced their physician is before they can give truly informed consent? Can 

physicians withhold treatment they believe is futile without discussing that 

decision with patients? Case studies also examine how decisions are made 

for patients, such as children, who cannot decide for themselves. 

Cases in the concluding section—"Privacy and Confidentiality"—con­

sider especially the privileged character of the relationship between patient 

and caregiver and professionals' duty to safeguard confidential information. 

Among the questions raised in this section are how to balance the potential 

harm done to the patient by divulging privileged information against the 

possible harm of not telling others who may be profoundly affected by that 

information. 

PROFESSIONAL CONDUCT 

1 

When the Doctor and the Minister 
Disagree 

Mary Clarkson is fifty-five years old; for the past eight months her husband. 
Bill, has been in California settling the estate of a relative. He comes home 
once every two months for a weekend visit and then returns to California. 
Mrs. Clarkson has been feeling depressed and lethargic; she voluntarily ad­
mits herself to the psychiatric unit.of a community hospital seventy-five miles 
from home. 

Mrs. Clarkson is very religious and has been attending church with her sis­
ter and brother-in-law. Upon admission to the hospital Mrs. Clarkson calls 
her minister. Rev. Tark, and asks him to visit her. 

During the visit Mrs. Clarkson tells him about her marital problems: She 
and her husband constantly argue about his absences and how to deal with 
their thirty-year-old son who has had recurrent emotional and financial 
problems. Mrs. Clarkson feels guilty about not giving her son more money 
and support, and she wants to help him solve his problems. Her husband, 
however, wants nothing more to do with him. Rev. Tark offers her absolu­
tion after her "confession," and prays with her for strength to get well and 
to return home. 

The next day Rev. Tark receives a call from Mrs. Clarkson's psychiatrist. Dr. 
, Vern. Dr. Vern wants to know if Rev. Tark has visited Mrs. Clarkson and what 

was said. Rev. Tark explains that he saw Mrs. Clarkson at her request and that 
he heard her confession and offered her absolution. 

Dr. Vem-States that Mrs. Clarkson would be better off if she saw only him 
for"counseling during her three-week stay as an inpatlentCHe^eels that her 
depression is the result of a failed marriage and that she can only recover 
when she acknowledges that fact and begins proceedings for separation. 
RevTTark disagrees thatThe marriage shquJd_be^ended.(^is)joaTis to help re­
solve the difficulties, which he thinks began when Mr. Clarkson retired from 
his factory job, at the age of fifty-five, about a year and a half earlier. 

A few days later Rev. Tark's superior receives a letter from Dr. Vern.Jn 
which he states that Rev. Tark "must get clearance from the attending psy­
chiatrist for any contact he is to have with the patient during hospitaliza­
tion." After Mrs. Clarkson is sent home she will be free to choose whom she 
wants to see for counseling, the letter continues, but in the hospital the pres­
ence of her minister will only undermine her med^ical treatment. 
"Should KevT. lark return to s'ee Mrs. LlarksofTin spite of Dr. Vern's ban? 

Does Mrs. Clarkson have the right to choose her counselor? Do patients "be-
. long" to any professionals? 

3 
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COMMENTARY 
Robert Weikart 

The case suggests several ethical issues: informed consent, autonomy vs. pa­
ternalism, beneficence, and respect for differing belief systenas. The patient is 
directly involvecrnrThe first and last issues, while the psychiatrist and clergy­
man are involved in the middle two. 

In CTnsidering informed consent, it would be helpful to know what 
Mrs. Clarkson was told upon admission to the hospital. Was she toldjhat 
her visitors would be limited? Was she told that the psychiatrist would de­
termine whom she could see? The case does state that Mrs. Clarkson called 
Rev. Tark "upon admission to the hosphal" and requested a visit. Either she 
was informed of a visitor rule and had disregarded it or was not informed 
and subsequently invited specific people to visit her. Since she was de­
pressed and lethargic upon admission, it could be a positive sign if she has 
called upon those who can offer her support with or without the approval 
of her psychiatrist. y^t^r^''^ ^ / 

Assuming that Mrs. Clarkson is compjetenfand was not told that tier^isi-
tors would be restricted, she was treated/paternalistically. Paternalism usually 
protects someone from hurting himsetf or herself or others or protects the in-
Jividual~who is incornpetent to make'decisionsTPaternalism presupposes that 
the physician will act only in the patient's best interests. It also gives the pa­
tient the right to negotiate the bounds of such paternalism. But in this case 
the patient's best interests were not served when her minister was asked not 
to return, with no negotiation about the extent of paternalism. 

Those who would favor paternalism in this case might argue that pArs. 
Clarkson does not know what is good for her and needs the guidance of a 
professional. However, it vvF^ceptThis argument, was she competenj to 
acimit''herself initially to the hospital aiTd to ask her minister to visit? If she is 
conditionally or intermittently competent, who makes that diagnosis? 

The psychiatrist also faced a conflict of interest. Can a psychiatristwho 
works for a hospital psychiatric unit be beneficent toward p'^ti'^nTS wliilp aicn 
beingan agent of tlTelnsrittrtion? iTthF institution prohibits visitors for new 
patients but the psychiatmt deems visitors helpful for patients, which side 
will he uphold? 

At the crux of this discussion are Mrs. Clarkson's religious beljefs. Since 
she lias been atteliHIngThurch with her relatives, it appears that religion is 
important to her. She also seems to believe in the sacrament since she partic­
ipated in confession and absolution with Rev. Tark. 

Her faith raises several questions. How does Mrs. Clarkson view divorce? 
If she views it as a sin, and is encouraged by Dr. Vern to leave her husband, 
she may have feelings of guilt and a sense that she has lost grace with God. 

There is some overlap between what clergy and psychiatrists do, and this 
seems to be part of tlie problem. In this instance, the minister is dealing with 
the sacramental aspect of her life, which affects how she fives her life. The 
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psychiatrist is concerned with her marital situation, but'needs to consider P'-*^-^ 
her religious values as well. O-.-^ ^^^^ tA- - • 

After the inpatient treatment is finished Mrs. Clarkson will need ongoi/g I 
support. She will probably see Rev. Tark as she did before^ There is some 
question, however, about whether she will continue to see Dr. Vern since he 
is affiliated with a hospital far from her home. Rev. Tark can provide conti­
nuity of care as well as support for her religious beliefs. 

If Dr. Vern thinks it unwise for Mrs. Clarkson to see Rev. Tark, he should 
meet with Rev. Tark and explain his reasons. Dr. Vern also should enlist Rev. 
Tark's help in resolving any guilt generated by Mrs. Clarkson's decision, if 
she makes it, todivorce her husband. 

rbelieve that Mrs. Clarkson has the right, especiajly if she was not pre_vi- f^^j 
ously informed otherwise, to see the professionals she chooses. Her befiefs ~ 
are important to her and need to be sustained as a resource both for the pre­
sent and the future. 

COMMENTARY r"^"^'^ fV^'V^''r 
Howard Klar ^^'^^ '^'"-^^ 

Psychiatric disorders, more than any other group of medical problems, are 
shaped and influenced by the social and cultural milieu in which they occur. 
When changes in^a person's emotional life lead that person to seek treat-
i^ient, the psychiatrist's obligation is to consider sociocultural factors, as well 
as many others thaifmav be contributing to the patient's problem. After care­
fully assessing the problem from these different frames of reference, the 
physician can integrate biological, social, and psychodynamic factors in order 
to arrive at a plausible explanation. Then, with the patient's consent, effec­
tive treatment can begin. 

Dr. Vern did notjiilfill this responsibility to his patient and Rev^JTark 
could" not^ due toaTdifferent orientation, fulfill this responsibility eittmi—As a 
result, ^Jravesty of clinical carej)ccurred. 

Mrs. Clarkson is a woman with a shaky marriage, a troubled son, a guilt-
ridden conscience, and perhaps, a biologic propensity toward depression. 
Given the turmoil in her personal life, it would not be surprising if Mrs. 
Clarkson were also troubled by thoughts and feelings that are at odds with 
her strong religious beliefs. Despite her regular attendance at church ser­
vices, she is unable to find solace from her depression solely through reli­
gion. She then voluntarily seeks medical care in a hospital. Implicit in this 
decision is Mrs. Clarkson's belief that Rev. Tark's counseling alone could not 
help her overcome her depression. 

When patieuis enter the hospital they have the right to expect that the 
medicine practiced there will be grounded in science and that the practinon-
ers in the hospital will be crcdentialed professionals. They further have the 
rij^ht to assume, in most cases, that they will participate in all decisiops re-
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gardiiig their care, including decisions about who can and cannot provide 
care in the hospital. Patients do not retain the right to choose anyone to treat 
them in a hospital, particularly if they seek a treatment not acceptable by the 
iTospital's standards. ?-5f«i'5'<'^ • ~~ 

We never Tinow if Rev. Tark views himself as a practitioner, only that Dr. 
Vern hnds him intrusive. Interestingly, both men seem to have a point of 
view regarding Mrs. Clarkson's marriage. One wants to save the marriage, 

_̂ the other seeks to end it. What does the patient want? Neither Rev. Tark; nor 
^ I Dr. Vern seems to care. ]\4rs. Clarkson is not mentally incompetent, therefore 

she does not need to be told what to do. She may require time to struggle to­
ward a decision about her marriage, but it is her decision to make. The two 
men are engaged in a struggle to impose their points of^view on MrsJGlark-
son, not m a discussion of how to help the patient. 

Banning the minister from seeing Mrs. Clarkson is Dr. Vern's trump card 
in this test of wills. There is no question regarding a hospital's right to restrict , 
visitors if the visit is harmful to the patient's condition. Whether Dr. Vern 
was correct in interpreting Rev. Tark's visit as harmful is another matter. 
Certainly, "confession and absolution" are not medical treatments for de­
pression. However, religious beliefs obviously play an important role in un­
derstanding Mrs. Clarkson's problems, and the potentially positive role Rev. 
Tark couldjlay in her treatment should not be underestimated. 

Rev. Tark was fulfilling his professional role and attempting to help his 
congregant. We should not expect him to be aware of the complex issues in­
volved in the treatment of depression, that is, to behave like a physician. We 
may even be inclined toward a more forgiving stance toward his trying to 
"save the marriage," without placing Mrs. Clarkson's wishes first, 

fe/i"'^ Dr. Vern was wrong to deny the mini^stei^his right to visit Mrs. Clarkson. 
(^*^ While the minister may have been misguided, he was clearly not dangerous 
c^S''^ if^ or harmful to the patient. As alDsychiatrlstTDr. Vern's professionat oblig'ation 

^zft-'^^- his patient is to be aware of the multiple factors impinging on her clinical 
condition. To suddenly deny her access to her minister, without even con-

,sulting her, is clearly an abridgment of her rights. 

Physicians in the hospital settiiTg are granted enormous authority over 
the care and management of their patients. It is reasonable to expect that 
this authority will be used fairly and in the interests of the patient, not 
to prevent the patient from hearing points of view that differ from the 

^physician's. 
Hospitals rightly impose limitations on the freedom of patients to choose 

both treatments and "treaters." While this restriction protects patients from 
snake-oils and charfatans, it also requires that the physician in charge exer­
cise judgment regarding the role of "nonscientific" factors, like religion, in a 
patient's treatment. If Rev.JTark and Dr. Vemcannot work ouftheifjdiffer-
cMTces^enLRev. Tark_shouljJ call Mrs. Clarkson^ancTexpTain thVTJireiTjma. 
Mrs. Clarkson would then be free to discuss it with Dr. Vern and seek an­
other medical opinion, or even to leave the hospital. 

THE NURSE'S APPEAL TO CONSCIENCE 7 

Every profession carries with it a set of values and obligations. The con­
flict in this case occurred when the professional values of Rev. Tark collided 
with those of Dr. Vern. While both men lost sight of Ihepatient's right to 
find her own vvav. even within the constraints of being in a hospital. Dr. 
Vern Josl^ sight of the values of his professipn—namely, to make ]]^e of îhe 
patient's vakies^d psychosocial supports in her care, rather tlian to further 
alienate tier from them. 

2 

The Nurse's Appeal to Conscience 

Alice Howard is a registered nurse at Hillside Nursing Home where she cares 
for Jane Barnes, a sixty-three-year-old woman who has terminal colon can­
cer. Mrs. Barnes is in considerable pain, which has been increasingly difficult 
to control. The attending physician, Dr. Jones, has ordered moderate doses 
of morphine. The family understands that at these doses morphine may de­
press respiratory effort, thus hastening death. 

In the past months, Mrs. Barnes and her family have moved toward accep­
tance of death. Some member of her family is with her constantly to comfort 
her. She is receiving morphine as often as every three hours and her sleeping 
respiratory rate is now very slow. 

Most of the nurses see no problem with giving morphine to Mrs. Barnes. 
However, Nurse Howard disagrees. She believes that the morphine will cause 
Mrs. Barnes to die earlier than she would have otherwise; thus she cannot, in 
good conscience, give the injection. The other nurses resent interrupting 
their busy schedules to "cover" for Nurse Howard. Dr. Jones regards her re­
fusal as a potentially serious form of disobedience. 

One night. Nurse Howard is the only R.N. on duty. Mrs. Barnes has been 
very restless, and unable to sleep, even though she received her medication. 
In obvious discomfort, Mrs. Barnes presses the call button and asks for more 
medication. Her daughter pleads with Nurse Howard to help her mother. 
Nurse Howard hesitates. She is the only person on the night shift who is 
legally qualified to give this injection; if she refuses, she will have to bother 
£r..Jones with a late-night call and suffer the consequences. 

Do nurses have the ri^ht to refuse medical orders or to ignore the wishes 
of the patient and family otT^TODTTds of cdhscfence? 

COMMENTARY 
Ellen W. Bernal and Patricia S. Hoover 

Alice Howard has made an appeal to conscience the basis for her ongoing re­
fusal to administer the morphine. Such an appeal stioutd be founded on a 
prior judgment of the rightness or wrongness of an action. The action, if 
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the physician-patient relationship becomes weakened just when a strength­
ened relationship is needed. 

But who really is best equipped to make the DNR decision—the patient 
or the physician? In addition to patients' underlying right to make decisions 
about their own care, they have an innate sense of their own well-being that 
is often overlooked. After all, M.G. has lengthy firsthand experience of the 
symptoms associated with metastatic breast cancer and is able to place those 
experiences in the perspective of her overall life achievements and expecta­
tions. Her fear of death may alternately be considered a will to live that could 
provide the wherewithal to sustain life longer than expected. Such attitudes 
can be driven by personal goals unknown to the physician—such as the 
need to support a spouse or a close relative, or the need to survive an impor­
tant event. Why should a physician impose his or her own standards on the 
personal aspirations of the patient? 

Physicians have been described as the appropriate decision makers be­
cause of their abilities to understand the extent of illness, the limitations of 
therapy, and the predictions about outcomes. But these abilities are not ab­
solute. Prognosis determinations cannot be made with enough accuracy to 
warrant the physician assuming the dominant role in decision making. In 
the case of M.G., the gloom associated with the unrelenting nature of her ill­
ness might divert attention from potentially treatable and reversible causes 
of her symptoms, such as unrecognized infection, untapped fluid accumula­
tions, and unopened airway obstructions. 

Moreover, if the physician is right and all other therapeutic efforts are 
destined to fail, survival should be brief even if intubation and other resus­
citation efforts are initiated. What then is the harm of attempting resuscita­
tion in this setting? True, the patient may suffer more, the processes of 
dying will be lengthened, and the patient's agony may be prolonged rather 
than alleviated. But the patient is the best judge of what hardships can be 
endured and is often still capable of changing his or her decision about life-
prolonging measures even after they have been initiated. By identifying an 
appropriate surrogate who is aware of the patient's attitudes toward thera­
peutic interventions, and by completing appropriate advance directives this 
patient's attitudes can be expressed even after her capacity to make deci­
sions is lost. 

There is also the harm that futile efforts to sustain M.G.'s life may mean 
that such efforts cannot be made available to a "more deserving patient." But 
such issues should not be subject to the individual whims of one attending 
physician and that physician's approach to the management of an individual 
patient. Rather, issues regarding the most appropriate utilization of limited 
resources should be reached through specific policy development, subject to 
review and scrutiny by appropriate supervisory bodies. 

In the end these arguments substantiate the patient's right to prevail in 
the decision over whether to be resuscitated. In this case, protecting M.G.'s 
right to self-determination is paramount. 

PRIVACY AND CONFIPENJIALITY 

and a Duty to Protect 

Mr. B., age twenty-eight, reported to the community health center of a large 
city teaching hospital for counseling after being confidentially informed that 
his blood test was positive for antibodies to the Human Immunodeficiency 
Virus (HIV), the virus that causes AIDS. The patient had no symptoms. 

Dr. T. informed Mr. B. that although he did not have AIDS, there was be­
tween a five and thirty-five percent probability that he would develop the 
disease within the next five years. He was also told that he could probably in­
fect others through sexual contact, by sharing needles, or by donating blood 
and blood products. He was counseled not to donate blood, and to engage 
in "safe sex," that is, sex that does not involve the exchange of bodily fluids 
such as semen. 

Mr. B. then revealed that he was bisexual, and that he believed that he had 
contracted the infection during one of his homosexual encounters. He also 
said that he was engaged. Dr. T. advised him to inform his fiancee of his diag­
nosis. But Mr. B. refused to do so, saying that it would ruin his marriage plans. 

Should Dr. T. inform the fiancee of Mr. B.'s test results, or should he p,ro-
tect the confidentiality of the therapeutic relationship? 

COMMENTARY fo,. t^-^^-^ i^..-^^ 
Morton E. Winston ^yji^i^j^- (e)*,^ -ftr«̂cW JjJlJ' 

Dr. T. must weigh his duty to safeguard confidential information against a 
duty to protect his patient's Hanc^e, arid any children the couple might con" 
ceive, from possible harm caused by Mr. B.'s infeoion. 

The American College of Physicians Ethics Manual (1984) states that "the 
physician shall keep secret all that he knows about the patient and release no 
information without the patient's consent, unless required by the law or un-
less resulting harm to others outweighs his duty to his patient." The laws~of 
nrost states require reporting of cases of sexually transmitted diseases such as 
syphilis, gonorrhea, and hepatihs B, to public health authorities. 

At present, AIDS is a reportable dise.qsp in all ctat^c Hotypvpr, only a few 
states, Colorado and Montana among them, presently require confidential 
reporting of persons who test positive for antibodies to HlTT ' 

In this case, however, the relevant ethical question is not whether the 
physician should report the patient as being seropositive to public health au­
thorities, but whether Dr. T. should warn his patient's fiancee that she may 
be at risk of developing AIDS. 

43 
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Because the law is presenUyunclear regarding cases of this kind, physi­
cians are exposed to uncertain legal risk^ they may be sued by patients for 
wrongful disclosure andpersonal suFFering that might result from such dis­
closure if they breach confidentiality; they may also-be sued by their pa-
tien0_sexualj)ait^ if they knowingly fail to protect them from pre­
ventable harm or risk of infection from their patient's illness. 

In 1976 in the case of Tarasofff/. Regents of the University of California, the 
California Supreme Court Tuled that therapists who know or sfiQuld-kaew 
that a patient poses a violent threat to an identifiable third party have_§n 
o^llgalioh to take reascmaRe steps to proTect that person. It aIso"hoted that 

\ doctor is liable to persons infected by his patient if he negUgentlylails to 
diagnose afContagious disea^^r having diagnosed the illness, tails to^arn 
ipembers ofTfarTiatiejn's family!^ Ci-<^ Sr6<,)»^'^ lii^ii^ ^^(o^ 

However, the medical risks involved in the present case are diffex.enf^^ 
froip those iti diseases spread by casual, that isTnonsexual contact. Not all^"^^ 
seroposrtIve"persons~are viremic, that is, known toT)e^'rodudng virus, and 
some might not be infectious. There is evidence that male-to-female trans­
mission of HIV occurs, but the efficiency of such transmission is unknown, 
though it may be high in some settings. Finally, the outcome of infection 
with HIV is not predictable with confidence, and not all infected persons will 
develop full-blown AIDS. These risks may vary for persons in different age, 
sex, and other groups, and our medical understanding of_this disease is un-
dergoin^rapid change. Thfse uncertainties argue strongly against instittJ^ting 
legaTrequireihents mandating contact tracing for persons who have tested 
seropositive to HIV. The exceptional cases, such as this one, where patients 
refuse voluntarily to disclose their diagnosis to their sexual partners, are best 
handled on a case-by-case basis. 

But then physicians must weigh carefully their responsibifity to protect 
confidemiality against their duty to protect others who might be placed at risk 
by their patients' illnesses. While physicians should violate their primajbcie 
obligations to protect confidentialitY_^Jiy_vvqth reluctance, it_.is 

L inorally permissible) and may sometimes b<'obligator'>^ for physicians to do so. 
^ Theram&£ decision is often incorrectly jnterpretecTas creating a "duty 

to wartL" In fact, it creates a_duty tcvprotect potential victims"oT vioTepce"that 
r can be discharged in various ways. l""aphysician determines that a patient's 

illness poses a significant risk to others, he could have him arrested for being 
a danger to puBfic health, or move to have him civilly committed. In either 
of these cases, the damage done to the patient's rights and civil liberties 
would be considerable. In the present case, such extreme measures would be 
unjustified. In general, the duty to protect should be disctiarged in the way 
that is least invasive of the patient's rights while stifi effectively serving to 
protect potential victims from harm and significant risk. 

Dr. T. could best discharge Iris duty to protect by persuading Mr. B. to.re-
ygal his_diagnosis to his fi;inree~himscir^'arid'by offering serologic testing and 
counseling to her through his patient. Given contemporary sexual mores, it 
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is possible that the patient's fiancee may have already been exposed to the 
infection; she should still be informed of her risk of exposure, offered testing, 
and counseling, particularly concerning the risk of infechng any children she 
might conceive. Since the patient's fiancee is presumably not aware that she 
is a member of a high-risk group, it is unfikely that she would suspect that 
she may have been exposed. 

If Mr. B. will not agree to voluntary disclosure. Dr. T. must seriously 
consider revealing the information himself. He should first discuss the case 
with appropriate legal, public health, and perhaps ethical authorities(jUafter 
such consultation, he determines that the risk to his patient's fiancee is sig­
nificant, and if all other means nf persuading the patient to accept his moral 
responsibility have failed, then Dr. T. should attempt to contact her, fither 
directly or through public health authorities. 

COMMENTARY t"-^'^ cU^^J^ 
Sheldon H. Landesman 

The question posed in the case is whether a physician is oblipted, that is, 
has ^tegal or ettiicaniutv>to inform the sf ?(ual partner pf an HIV-positive 
man TTTat'she may be at risk of acquiring AIDS through interronrsp jvith 
him. Such a duty would appear to violate the principle of patient-physician 
confidentiality. 

Medical confidenhality, however, has never been sacrosanct. Tire physi­
cian has always had the ovtion of not maintaining patient-doctor confidential­
ity. Confidentiality can be breached when the patient's life is at stake and, in 
certain clear-cut situations, for society's benefit. The requirement to report 

^ommunicamb diseases and gunshot wounds, as well as suspected cases of 
cT!tW"aFuse^ are clearly violations of confidentiality that are legally mandated 
and socially sanctioned. 

The question can best be answered by looking at the broad societal prob­
lems associated with HIV infeclion. A central aspect in controlling the epi­
demic is counseling and testing the 1.5 to 2 million infected individuals in the 
U.S. Mandatory testing of the entire population is a logistically impossible and 
ethically unacceptable way of reaching infected persons. Encouragement of 
voluntary, confidential counseling and testing is more acceptable. Tlie expec-
tadon is that many, if not most, people who discover they are infected will 
behave appropriately by informing their partners and practicing safer sex. 

Any legally n-̂ socially sanctioned act that breaches confidentiality or mi-""1 
poses additional burdens (such as job loss or cancellation of insurance) acts / 
as a disincentive to voluntary testing. Thus if all physicians were legally re­
quired to report HIV-positive persons to a health department or to inform 
sexual partners at risk from the HIV-positive person, no one would cogie 
forward for testing. This is especially true if the physician is known to treat 
many pafients with AIDS and HIV infection. The public knowledge that such__ 
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a physician has violated confidentiality would result (indeed, has resulted in 
several cases) in a sharp decline of potentially infected persons seeking coun­
seling and testing. Consequently, a growing number of persons would re­
main ignorant of their infecfiousness as would their sex partners. 

Furthermore, which sexual partners might the physician inform? The 
spouse, the current girlfriend, the old boyfriend, the sexual partners not yet 
identified? As a general rule physicians should not be kgally required_to 
breach the confidentialitv of an HIV-infected person for two reasons: it is ul-
hmately counterproductive to the broader goal of encouraging voluntary 

testing and it is difficult to implement fairly_. 
r- The price of such a policy is high. The woman discussed in this case mayl 

pay the price; her future infection might have been prevented. For a Dr. T. to 
sit back and let such a scenario be played out is a painful, difficuh thing to 
do. But his discomfort and the woman's infechon may be the cost that soci­
ety pays if it wishes to implement public health measures to minimize the 
spreadjjjthe virus. 

Dr. T. does have room to maneuver. He can strongly urge Mr. B. to in-
form his fiancee, he can act as an information broker and make himself avail­
able to counsel the patient and the partner, or he can work with Mr. B. over 
weeks or months and gradually move him to a more reasonable posifion. 

If all else fails. Dr. Jf. must review his own situation: he always has the 
njTtinpjci informing; thf^ fianree. although he should not do so without telling 
his patient of his intentions. If the physician is heavily involved with this epi-

/ demjc; if he counsels, tests and treats many such patients, then violating 
confidentiality and informing the fiancee may ultimately result in more in-

^ fected individuals. The breach of confidentiality will undoubtedly discourage 
others from being counseled and tested. If he does not have an "AIDS prac­
tice," it is easier to justify the violafion of confidentiality. 

The courts are the ultimate arbiter of the presence or absence of a legal 
duty to protect a sex partner from infection. In the absence of a cfear legal 
mandate, the difficult ethical dilemma is one of balancing long-term societal 
benefits against short-term benefit to an individual. Although it is a difficult 
decision, and there may be exceptions to the rule, maintaining the patient's 
confidentiaUty ought to be the first principle. 

U 

A Duty to Warn, an Uncertain Danger 

Ms. L., a twenty-eight-year-old, unmarried woman, Is admitted to General 
Hospital to deliver her first child. In the past, she has been treated for pyro-
mania and schizophrenia (paranoid type), and since the age of eighteen she 
has spent a total of five and a half years in a state mental hospital or in the 
inpatient unit of the local community mental health center in the suburban 
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community where she lives. She has also been arrested for arson on three oc­
casions. Each arrest led to a court referral for psychiatric care. 

Mrs. D., the social worker on the Ob-Gyn service at General Hospital, is fa­
miliar with Ms. L.'s psychiatric history and arrest record because she was for­
merly employed by the community mental health center where Ms. L. had 
been a patient. During a pre-delivery conversation with Ms. L. about her 
plans, Mrs. D. discovers that Ms. L. has no current residence and spent the 
previous year drifting from shelter to shelter. Ms. L. informs Mrs. D. that after 
her baby's birth she is planning to move in temporarily with a local rabbi and 
his family, who occasionally share their home with people in dire straits. 

Mrs. D. immediately begins to wonder about warning the rabbi, Rabbi P., 
about the possible danger to him, his wife, and young children. As a member 
of Rabbi P.'s congregation, Mrs. D. is aware that, on occasion, he opens his 
home to transients. She is very concerned about the welfare of Rabbi P.'s 
family, given Ms. L.'s documented history of arson. The next day, Mrs. D. asks 
Ms. L. for permission to talk with Rabbi P. about her housing needs and 
about the difficulties she has experienced over the years. Ms. L. refuses per­
mission for such disclosures. 

Is Mrs. D. obliged to warn Rabbi P. about Ms. L. and her history, despite 
Ms. L.'s refusal to consent? Is it relevant that Mrs. D. came upon the confi­
dential information about Ms. L. serendipitously, as a result of her previous 
employment in the local community mental health center? 

COMMENTARY 
Frederic G. Reamer 

The commitment to confidentiafity in the various health and mental health 
professions is deep-seated. Codes of ethics routinely cite the professional's 
obligation to hold in confidence information that a client shares. The Code of 
Ethics of the National Associahon of Social Workers—which is pertinent to 
Mrs. D.'s predicament—is representative: "The social worker should respect 
the privacy of clients and hold in confidence'*all information obtained in the 
'course of professionaLservice?^ ' ' ' 

Difficulties arise, of course, when there appear to be good reasons for re­
vealing confidential information against a client's wishes. The circumstances 
surrounding Ms. L. are typical in this respect, and every profession can pro­
duce similar stories. Understandably, confusion exists about the circum­
stances that warrant a breach of confidentiality, especially when a threat to a 
third^arty is involved. Though every professional knows that there must be 
limits to guarantees of confidentiality, there is no consensus about where the 
line should be drawn. 

Debates about professionals' duty to warn generally address several often 
conflicting rights and obligations: the client's right to privacy; the profes­
sional's duty to protect the client's interests, along with those of the general 
public; and the professional's right to_avoid being held^jiable. Based on these 
considerations, a good case can be made that Mrs. D. has a duty to warn 
Rabbi P. and his family about Ms. L.'s history and, thus, has a right to reveal 



82 ABORTION 

18 

^ Silecttve lerminanon oj mgnancy 

Ms. Q. is a thirty-year-old woman who is pregnant for the first time, having 
spent several years in a local infertility program. Shejiad been treated previ­
ously with clomiphene citrate, a fertility drug that increases the jncTdence of 
multiple births among those who subsequently become pregngSlromXper-
cent to 8 percent. Dr. Q., the physician wiho~prescribed the drug, had indi-

J, /vjr<*^ cated to the patient that its use involved "some risk of multiple gestation." 
fvxf At nine weeks gestation, ultrasound reveals the presence of triplets. After 

discussion with her husband, Ms. Q. asks Dr. G. to terminate two of the fe­
tuses. She says she really wants to have a child and "be a good mother," but 
doesn't feel capable of caring for more than one child at a time. Even though 
all three fetuses appear healthy, her preference is to abort all rather than 
have triplets. 

A technique similar to amniocentesis (in which the uterine cavity is en­
tered) has been used to terminate selectively a defective fetus, when a seri­
ous fetal anomaly, such as Down syndrome, occurs in a multiple gestation. 
This technique could be used to terminate two of the triplets, but it entails 
an incremental risk of miscarriage. Legally, Dr. G. could: (1) terminate the 
pregnancy through a standard method of abortion; (2) selectively terminate 
the gestation of two of the triplets; (3) refuse to terminate the pregnancy, 
with transfer of care to a physician who is willing to do so . Should Dr. G. ac­
quiesce in Ms. Q.'s request? Is this request morally valid? 

I 7 
I 

COMMENTARY 
Angela R. Holder 

The central question in this case is, "What are the limit^^^a physician's duty 
to do what the patient Y^aiUs?" No physician is Mgallyjobliged to j2rovTde 
treatment he or she deems unwise, daJOgerous, orSjioMndicatedlshijj^ 
clause a patient wants it. Dr. Q. is no more required to abort one, some, or all 
of Ms. U.'s tetusesTFTan a physician is to give human growth hormone to a 
normal-sized child whose parents want a basketball star. The^gaf^octrine 
of informed consent means that a patient has the right to choos^^^rtiong rea- l» 
sonable niedical alternatives; it~does njot_meanjha^^ ' 
form the chosen procedure if he or slielhinks itlsJU-advIsed. In case of nec-, \ 
essary medical care, the physician/rTa^ have a dutv_LQ-xeler thSlnaHenno " 
someone who will corriply with the iatient's requests, but the condition of, . 
"necessary" would not apply to Ms. Q7s situatiori. ^ cuMtfi'Wfc^t^ r^*' 

Under normal circumstances, MsrQ. would have no trouble finding^a '^'^H^ 
physician who would perform a standard abortion, and, at this stage in the ^JUf' 
pregnancy, she has every legal right to decide to have one. (Since family fi- '^f^-^ 

SELECTIVE TERMINATION OF PREGNANCY 83 

nances have apparently presented no impediment to several years of infertil-
* ity treatment, presumably she can afford tKis procedure.) 

However, the procedure for selective abortion presents about a 45 per­
cent risk of loss of all fetuses. There is also a risk that triplets will be sufh-
ciently premature to have serious difhculties—many are born at thirty 
weeks gestation. While some obstetricians might be willing to abort one fetus 
with a severe disorder, not many would agree to undertake a procedure still 
in its developmental stage only becatise a woman decided she was incapable 
of being a good mother to three children. 

Ms. Q. had been in the infertility program for several years. That experi­
ence surely should have presented opportunity for adequate counseling 
about the possibility of multiple births, since they cannot be predicted or pre­
vented when fertility drugs are used, and what such a possibility would 
mean in terms of expenditure of energy and finances. In advance of her 
pregnancy, Ms. Q. should have been able to think through for herself 
whether she could cope with this eventuality. Did she really waiTFa baby, or 
was she in this program to satisfy the desires of other people—her husband, 
for example, or her parents who wanted a grandchild? Does she have any 
idea how much energy one baby requires? Several years of treatment should 
have provided Ms. Q. with better counseling, rather than leaving her in this 
dilemma, since it was a reasonably foreseeabTe~resultj)f doing what she 

Dr. G. shoulyattempt to rnobilize family and' child care resources (iii^ 
eluding her Husband, who presumably can learn to change diapers as weU as 
she can) and facilitate contacts with mothers of triplets to find out how they v-^it< 
cope with three chfidren the same age. Perhaps Ms.^Q^wifi discover that the ̂4-" 
situation is not as difficult as she assumes and continue the pregnancy. j^ot 

As Oscar Wilde wrote, "In this world, there are only two tragedies. One 
is not getting what one wants, and the other is getting it." 

COMMENTARY 
Mary Sue Henifin 

Unlike the "old woman who lived in a shoe, she had so many children sire 
didn't know what to do," Ms. Q. has requested an available medical inter-
vention as a solution. The question of whether Dr. G. should acquiesce in 
her request for partial termination of her multiple pregnancy is one that tests 
the fimits of a physician's obligation to respect patient autonomy. 

Self-determination and autonomy apply to a patient's "negative" right to 
refuse as well as her "positive" right to choose among beneficial procedures, 
yet these principles dojiot guarantee the right to demand nonbeneficial^or 
harmful treatment, ^e^ore providing a "requesteTlreatment, the~phYsi£i^ri li "i 
sRouTd determine Iwhether the natient can define a recognizable problem I 
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^ :cvic-
that medical treatment may benefit. If a requestedjreatment is benefi,cial, it j| 
should.be among the options offered to the patient. / ^ mong the options offered to the pat 

jT this case, triplet pregnancy presents manyi-ecognizable problems to 
which partial termination is one solution. Once a benefit^JiTbe identified, 

,• the pregnant woman is in the best position to weigh the ahernatives. Each 
woman brings her own ethical principles to decisions~abouFher preghaiicv 
based on her own life circumstances. 

In" an ideal relationship, physician and patient share their mutual 
knowledge and perspectives until they arrive at an agreed upon course of 
treatment prior to commencing therapy. In_Lhe case of inducing ovulation 
with clomiphene citrate, the discussion should inclujie the eightfold in­
crease in the risks of multiple gestation and accompanying maternal~and 
fetal complications, not merd^Jhe^ vaguenvarn^ing {̂^̂ by Dr.~Grthat 
there is "some risk." 

What information does Ms. Q. need to make an autonomous decision? 
First, the physician must present those options that can provide benefit and 
discuss their risks. Three options could benefit Ms. Q.: carrying the fetuses 

,to term, complete abortion, or partial termination.^A triplet pregnancy is by 
I definition high risk, with stillbirth rates three times hiRher than for single-
Son pregnancy and<jermat5i) mortality rates almost twenty times higher. 

P Multiple gestation incr&a^jgs-^e strain on the pregnant woman's circulatory, 
_ T renal, and endocrine systems, and she is more likely to suffer from hyper-
rv<*f1 tension, anemia, respiratory distress, preeclampsia, placenta previa, and pla-

centa abrupta. 1̂(p4;V ht^jwA 

The fetuses are also at increased risk. The majority of multiple births are 
prete^rm; and intrauterine growth retardation is the rule, caused by place"ntal 
insufficiency and crowding. Labor and defivery are particularly risky. More­
over, children born of multiple gestation have higher rates of congenital dis­
abilities and development^BIoblems after birth. 

Finally, multiple gestation severely disrupts the life of the pregnant 
woman and her family. Bedrest is usually prescribed beginning in the third 
trimester and lengthy hospital stays may be required for both mother and 
newborns. Depression and, in rare cases, suicide have been reported to ac­
company multiple births as families try to cope with the caretaking, social, 
and economic pressures. Although support groups exist, such as The Triplet 
Connection in California and Central New Jersey Mothers of Multiples, re­
productive choice may be circumscribed by inadequate access to medical 
coverage, housing, child care, and other necessities. 

Once risks have been identified, |ttie physician should avoid paternafis^ 
and respect tlie patient's evaluation "of her own unique circumstances. Just 
as it wouTdbe unethical for Dr. G. to pTesSTire MS. Q. to aboiT because ofThe 

y ll l<nown~nsks 6i multiple gestation, it vvould be wrong to try and pressure_her 
>i to forgo partiaf termmafion because of alternative ris.ks. Ms. Q.'s constitu-C |« 

tionally protected nghl_toj2riyacY^Jr^^ ma]k^~procreatrv^ 
decisiom, supports her right to weigh the available optipns and their out-
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comes in selecting a course of treatment. Even when more accurate data are 
available on the relative risks of nTutriptt gestation, abortion, and partial ter­
mination, privacy and procreative liberty must extend to protect the preg-

.nant woman's choices. Dr. G. should either respect Ms. Q.'s decision or^Ci 
^ l[transfer her care to a competent physician who is wiffing to do so. |"" 

^t^*^?"' Ms. Q.'s case iOustrates how the development of new reproductive 
r^Co^J^echniques leads to technological imperatives:^! a technology exists itjvill 
^*^!if) be used.Vhe critical focus is usually on the morality of "consumer jje-

(
m^d'." A more direct approachjyould examine the moral responsibiljj^ of 

researchers who develop and promouTnew reproductive technologies like 

selective t_ermination. • f'^f\'fr fv^K^^tV^ TtfUvff 
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justifiably forced an investment of pain tliat was not agreed to. Of course, 
tfiere are no easy answers. Pfiysicians should not abandon patients when 
momentarily pain overwhelms them; physicians should seek to gain consent 
for therapy. But when the patient who is able to give free consent does not, 
the moral issue is over. A society that will allow persons to climb dangerous 
mountains or do daredevil stunts with cars has no consistent grounds for pa­
ternalistic intervention here. Further, unlike the case of the motorcyclist or 
the would-be slave, in this case one would force unchosen pain and suffer­
ing on another in the name of his best interests, but in circumstances where 
his best interests are far from clear. That is, even if such paternalistic inter­
vention may be justifiable in some cases (an issue which is different from the 
paternalism of surrogate decision making, and which I will not contest at this 
point), it is dubious here, for the patient's choice is not a capricious risking of 
the basis of free action, but a deliberate choice to avoid considerable hard­
ship. Further, it is a uniquely intimate choice concerning the quality of life: 
the amount of pain which is worth suffering for a goal. Moreover, it is, un­
like the would-be slave's choice, a choice which affirms freedom on a sub­
stantial point—the quality of one's life. 

In short, one must be willing, as a price for recognizing the freedom of 
others, to live with the consequences of that freedom: some persons will 
make choices that they would regret were they to live longer. But humans 
are not only free beings, but temporal beings, and the freedom that is actual 
is that of the present. Competent adults should be allowed to make tragic de­
cisions, if nowhere else, at least concerning what quality of fife justifies the 
pain and suffering of continued living. It is not medicine's responsibility to 
prevent tragedies by denying freedom, for that would be the greater tragedy. 

Family Wishes and Patient Autonomy 

Ralph Watkins, a seventy-five-year-old married man, was admitted to the in­
tensive care unit or a university hospital in acute respiratory distress. He was 
anxious but fully alert and gasping for help. A retired laborer, Mr. Watkins 
had been suffering from a chronic pulmonary disease for the past fifteen 
years. For the past five years he had become progressively debilitated. Prior 
to admissiSn h6 Rad been contmed to his home and depended on his wife 
for the most basic of care: without her assistance he could not dress or feed 
himself. He had been a fiercely independent man and still enjoj^jacdering 
peopje around. His wil'e and married son were totally devoted to him. 

The-diagrKJSisjwasJiilateral^KxeurnQri^^ antibi-
otics andjgut^onajiTechanical respirator with supplemental oxygen. Within 
two \A^eksJJn££neum^^ and^rah Radburn, his physi-
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clan, began attempts to wean him from the respirator. Unfortunately, he 
had become "respirator-dependenr' as a result of a combination of poor nu-
tritionTpossiblel^ "^nd 
fear of breathing on his^ewi. Despite a slow, cautious approach with much 
reassurance, the wearffng attempts repeatedly failed. Mr. Watkins, short of 
breath and terrified, would demand to be placed back on the respirator. 

Dr. Radburn rated thg ultimate chancp for successful weaning as "maybe 
20 percept." The patient became more and more discouraged with his lack of 
progress and the frequent painful medical procedures (constant intravenous 
feeding, frequent needle punctures for arterial blood gases, suctioning, and 
so on). After three weeks of unsuccessful efforts, Mr. Watkins refused to co-
qgerate with further attempts at weaning. His wife and son be"came con-
cerned that he had given up the "will to live." They begged the medical staff 
to "do something to save him." Although he had become less communica­
tive, he remained alert and aware and, in the opinion of the staff, was fully 
competent^H^_told_pr^ Radburn he3ianieKfi€^^ "I 
want to die," he said. 

Whatls~flTe"physician's responsibility in this case? Should the physician 
honor the patient's request? If we assume the patient is legally competent to 
make medical decisions, on what basis, if any, can the physician refuse or 
postpone acting on the request to stop life support? How much weight 
should be given the family's wish to "save" the patient? 

COMMENTARY 
Stuart J. Youngner and David L. Jackson 

This case illustrates the often confusing and conflicting responsibOities that 
confront physicians in today's modern, high-technology medical environ­
ment. To preserve fife, relieve suffering, do no harm, andjespect the auton-
(mry of thisalert, competent man is no siiTiple_i_ask. If Mr. Watkins were co­
matose or delirious, he could be declared incompetent and the family or a 
court-appointed guardian would make the decision. Confronted with the re­
alities in this case, however, one could "soJA-e" the problem most simply by 
taking one of two courses—both of vvhich, we feeTTa're wrong. 

First, one could insist that Dr. Radburn's primary responsibility is to try 
for thTIoliifcent chaiice "of saving his life. After all, the pafient placed him­
self in her care,"ahd she can dismiss his wish "to die" as irrational, although 
not incompetent, and press on. T]iis course is unacceptable because it vio­
lates the patient's autonomy. It also ignores the great degree of sufferinj and 
the^sniM^ chanSl?fiegaihing a "meaningful" life. 

E^rially simpfistic, and in our view unacceptable, would be to respond to 
his expressed wish to die B̂y immediately disconnecting the respirator, while 
piously proclaiming respect for patient autonomy. 

It is noteworthy that both these courses (relentlessly pursuing treatment 
or rigidly following the patient's requesrl allpyv the physician to avoid a 
time-consuming and potentially painful dialogue with the patient and J^m-
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ily. We suggest that before the respirator is disconnected and the irrevocable 
decision made to let the patient die, the physician must evaluate with the 
patient and family the following: 

1. Doeslh£wishJ^^^ a temporary depression in reaction to 
pain or a sleepless night? If the depressioii^asses or is~adequately treated, 
the patient may well retract the wish to die. Of course, depression may be a 
realistic and consistent response to a situation of great suffering and little 
hope. 

2. The patient's request may be a reactiojn of fear basedjJn misperception 
or misinTonggTohT Before stopping treatment the physician should identify 
any fears underlying a refusal of treatment and explore their source with the 
patient. Fear may be appropriate to many situations, and a reasonable basis 
for refusing treatment. 

3. In simila£ intensive_care junits, we have seen several cases m_which 
patients have exhibited true ambivalence abouTstl)p{Sig^ treltn^ ade-
quat^e djalog^u£[s_n^^ may hear only that side of 
the jmbivaknce wjth wKTchTie oTThe agrees. Acting on such half-truths is 
hardlyjirmoring^^ principIe'oT patient autonomy. 

iTAjjatient^^ may be a symbolic at-
temptjcTTegainjxmm a situation in whiFhTie'has'nbne. A'critk^^^ ill, 
maHune^dependenrpatiehf ha^^ in the most mundane and 
basic aspects of his life such as sleeping, elimination, eating, and privacy. He 
is totally at the mercy of others. The request for termination of treatment 
may be a desperate effort by a helpless patient to get the attention of his fam­
ily and caregivers and to assert his independence. Thoughtful investigation 
may discover_alt_ernative measures that restore thejiatient'sxejise^ojauton-
omy and with it a revival of the vvisTi to'pursue life vigorously. 

^•:--^^2-5l^-£?I?]l5^^ ^^'^ patient may 
identify underlying problems of communication betweerrthem.The physi­
cian must Barify TOth^thFTarmTylTfrih^ save" the pa­
tient. Are they acting out of guilt? Can they distinguish their own needs 
from those of the patient? A meeting with patient and family together may 
be the only means of clarifying the apparent disagreement. H the issue_can-
not be resolved the patient must have the ultimate input to the decision­
making process. The physician's contract is with him and ultimately it is his 
fate being decided. 

The possible interventions and evaluations we have suggested will post­
pone acting on a patient's request to stop treatment. In doing so we could be 
a££usedc)f "paternalism" and violating the patienj^s autonomy. However, as 
Eric Cassell (HastingTCenter Repo'n7T)eci'mber~^977, pp. 16-19) has pointed 
out, a sick person is not simplv a well person with an illness appended. Life-
threatening illness, dependence on machines, and the ehsuing physical and 
psychological regression make the concept of autonomv much morp diffinili 
UJ-appIy. By postponirifT. an irreversible decision until important issues caiibe 
clarified, physicians may notjje violating the, t rue autonjxmy of their pa -
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lieiilSi Reflex acquiescence to patients' wishes that treatment be stopped may 
he a~ wi5IioLPhy§Mans to avoid close dialogue with iellaw .beings inlitheir 
hour of £reatesTneed_. If the dialogue is completed^and the patient's wish to 
die remains, there is almost alway?trme toj^ life supports. 

COMMENTARY jn\f fe^,'/./^'-5k t^^/^h 

William Ruddick y jr* ds-^s^f^ , M-i^•w/J» r^^^cf 

In order to sharpen a single issue I shall assume tnaf the courts, the hospital's 
regulations, and the pl^ysjS^ns' professional and moral principles do allow 
patients in such circurnsfances to refuse life-saving treatment. Nevertheless '^'^ 
in this case as sketched. Dr. Radburn should first explore the conflicting re- ^. , 
quests. Her first responsibility is to make sure that the patient's request ex-
presses an informed, autonomous, and resolute desire to die arid is not'^**^ 
merely a show of "fierce independence." -c[k.-^hi/^ fj K^^, 

Suppose that various inquiries convince the nhvsician. staff, and consul- j, 
tants that the patient means what he says for reasons appropriate to his age, \ 
condition, character, and other circumstances. His pain is tolerable^ but his 
inrrpa5Jng and irreversible debilitation and dependence are not. Even order­
ing people around has ceased to relieve his "burdensome" life. Despite his ,• 
family's pleas, he wants to die.—evenjf he^'n'stifi be weaned from the res-^'^ 
[Mratgr. ((>^«;kif) 

Ikis wife aml_jgn_wa[nt himkept alivc\n if he cannot be weane_d. 
They realize they have no legal means to prevent the physician's termination 
of treatment, but if the physician refuses the patient's request, they trust that 
he wiU be too weak to enlist legal aid (or to turn off his own respirator). For 
reasons of affection, shame, and "philosophy of life and death," they prefer 
his forced sumyalto his death by. what they perceive as suicide. 
' ^These elaborations simplify the case: 

1. The probability of weaning becomes irrelevant: the patient wants to 
die, even if weaned; his family wants him kept alive, even if respirator-
dependent. 

2. The direct conflict of their desires shows that the patient is not influ­

enced by self-serving family suggestion or fear that he has become a resented 

burden. 
3. Free of all othe£j)]^ositiorMo terminating treajinent, the physician 

musrbasTalryTefusal or further delay solely on the family's desire. '/)^^|^^ 
what then are the physician's professional and more general rnoral re-4 

sponsibilities? Should the f^jimily's desire, or considerations of their welfare, "W* 
deter her from "honorinp the patient'.; regnest"? I think not. The family, are 
not her patient, nor the patienVs proxies. Nor does his decision or welfare de- '''^ 
penci on their own. A physician often has a derivative responsibility for the 
welfare of family members who can provide a patient with hope, courage, 
nursing or financial aid, or legally required representation. But she has no 

4 
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such derivative professional responsibility for the family's welfare here. In­

deed, to the extent that she shares her patient's belief that he whuld be "bet­

ter off dead" or would die better now than later, she must oppJse those who 

would forcibly continue treatment. AJ^giily^sjA«^|f^ nnt/ompete w.ith,', 

lej alone overryle,jrpatienrs welfar^ijia )3hvsicialaTgHiberations. -iM 

Though not professionally responsible'75r"thF^nnry7T^^ Radbun^Ts 

nonetheless responsible to them in at least two ways. Given their concern 

and past care for the patient, they are owed a thoughtful account^of the deci-

sion to_ie.rminate_treatment. Whether or not they are employdn^^ the 

physician must answer to them for the proposed course of action. Moreover, 

benevolence requires her to try to reconcile the family to her decision. If 

their religious principles cannot be interpreted to permit termination, she 

may only be able to prepare them for the patient's death. Even if the patient 

is being selfish in his distress, the physician should take concern for those he 

is (excusably?) ignoring and harming. And even if he is acting "within his 

rights," benevolence requires the physician to moderate the avoidable suffer-

I ing produced. The demands of virtue cannot block the exercise of rights 

(otherwise rightswould lose their_force), btu tfiey can delimit the manner in 

' which others facilitatethe exercise of those right!. 

In sumnTaryTTRF pliysTclari'Fas two grounds for delaying, but none (as 

the case is elaborated) for denying the patient's request. Time is needed for: 

(I) making s^Jfctha^the patient^s request expr^esses a deliberate,_resolute de-

^Y-Biu^^^ to with coinpassionate at-

tention. Thj_first delay involves a paternalistic defense of a patient against 

tindue influence by haste, pain, drugs, or^otHerTwhose desires an^m^Ifare 

are not an integral part of the patient's own concerns. (This "subject pater­

nalism" appeals to a patient's characteristic desires^t to his or her "best in­

terests.") The second delay is justified by the coordination of right7 with 

virtues that limit the manner of their exercise, especially with regard to the 

cooperation of the physician and the suffering of the family. Like any right to 

life, any right to die must be located in a context of virtues, as well as of 

other rights. Contrary to current slogans, people do not die alone. 

26 

'7/7 Have AIDS, Then Let Me 
Die Now!" 

Dr. Lois Dorsey, a psychiatry resident, was paged by an intern from the Med­
ical Intensive Care Unit (MICU) for an emergency psychiatric consultation. 
Gary Davidson, a twenty-eight-year-old gay man, had been hospitalized 
eleven days before for a first episode of Pneumocystis carinii pneumonia 
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(PCP). One week earlier he had been told that the presumptive diagnosis for 
his illness was Acquired Immunodeficiency Syndrome (AIDS). 

On the day Dr. Dorsey was called, the medical team discussed with Mr. 
Davidson the need for a Swann-Ganz catheter, which would be inserted in 
his pulmonary artery. Mr. Davidson refused permission for placement of the 
catheter, and requested that medical treatment be stopped. "Take the tubes 
away and let me die with dignity," he declared. 

The medical team discussed in detail with Mr. Davidson, his lover, and his 
parents and sister his clinical status and prognosis; Mr. Davidson had, they 
believed, a 50 percent chance of surviving the current illness. However, peo­
ple with AIDS rarely survive more than two years* and Mr. Davidson could 
expect several bouts of severe illness during his remaining lifespan. They also 
pointed out that rapid advances were being made in understanding the 
pathophysiology of AIDS and offered the prospect for a future treatment as 
a result of current research efforts. 

With the support of his lover and family, Mr. Davidson continued to insist 
on cessation of treatment, citing as his reasons "quality of life" and the "right 
to die with dignity." In the presence of witnesses he signed a living will and 
statement of competency. The legal formalities were carried out; however, 
for "legal reasons" and "completeness," before complying with the patient's 
request, the medical team was waiting for a psychiatric assessment. 

Dr. Dorsey reviewed Mr. Davidson's records and interviewed him. Mr. 
Davidson reaffirmed his belief that quality of life was more important than 
quantity of life and that he wished to die with dignity. He admitted that he 
was feeling pain, fear, loss of control, extreme discomfort on the respirator, 
and sleeplessness. He added that he was distressed by his inability to eat (on 
the respirator). When Dr. Dorsey asked how he might feel should he recover 
from the pneumonia, the patient noted that he knew he had AIDS and that 
he would die within one or two years. Therefore, he said, he did not deserve 
to take up a bed in the hospital and continue to receive medical treatment 
that could better benefit another patient. 

The patient had no psychiatric history and had never attempted suicide. He 
had never had any personal experience with death or dying among family or 
friends. He could not speak because of the respirator tubes but he communi­
cated by writing notes and nodding his head. He was alert, not disoriented, 
wrote clearly and logically, and initiated his own statements and topics for 
the interview. He was not tearful but appeared anxious. In his own eyes he 
did not want to commit suicide but wanted to be allowed to die. 

Dr. Dorsey concluded that the patient showed no evidence of confusion, 
psychosis, or delusional thinking, but that he did show symptoms consistent 
with depression, probably secondary to his underlying medical condition. 

Mr. Davidson, then, was legally competent, understood the consequences 
of his decision to refuse treatment, and had the support of those closest to 
him. Yet, because of his age and depression, the availability of treatment for 
his current illness, and the possibility that some treatment for AIDS may be­
come available within the next few years. Dr. Dorsey hesitated. Should Mr. 
Davidson's treatment be stopped as he wished? 

•Advances in therapy in recent years have led to significantly improved survival 
for most patients. 
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rently there. Dr. D. is left to proceed on his own unexplored and unverified 
interpretation. He must treat because he failed to talk to his patient. 

The lesson of the case is clear: it is critical that the medical team be alert 
to ambiguities in advance directives. The pressures of emergency medicine 
sometimes make this difficult, but in this case there was time and opportu­
nity, and the physician involved was informed and had relevant experience, 
making the failure to have the discussion inexcusable. The case points up the 
tact that advance directives are sometimes idiosyncrahc. They are intended 
as a reflection of personal values, not a rote rejection of some kinds of life 
support. They require inquiry on the part of the physician to make certain 
that the physician fully understands the patient's wishes and is prepared to 
act in accordance with those wishes. Had Dr. D. but asked what Mr. R. 
meant by "under any circumstances," or even why he had chosen to express 
his wishes in that way, he would have spared Mr. R. the prospect of having 
his actual wishes ignored. 

No Feeding Tubes for Me!" r-^w - ^ 
. JJ tJlhr^ r^<^4^ (>to 

of f^K/V^^ fllAt 
three adult chil-

J:^^ -• • 

O/J-iVU.,--. 

Pauline Randall, a sixty-five-year-old married woman^^tCthr 
dren, has been suffering from amyotrophic lateral sclerosis (ALS) for several 
years. Her neurological condition has deteriorated so that sh£_can no longer 
contrflLany voluntary muscles. Confined to bed in a nursing home in a small 
midwestern American city and breathing with the aid of a respirator, she 
communicates through the electronic monitor that responds to eyelTdlilinks. 
She can "write" words and brief sentences in this way. 

Mrs. Randall understands that her condition cannot be treated and that it 
will inevitably lead to her death. But sjie_has been an active participant in 

. . t̂!>' t:igJJTg§li[lcaC£-an^ been^detenrii^^ long as 
^•n^^, P.^sibJ,e. 

0 ^ Her physician, Dr. Samuels, believes that she is not receiving adequate nu­
trition and that the time has come to insert a nasogastric feeding tube. 
When he proposes this procedure to her, she blinks quickly, "No more!" He 

\,J>\. "Doj^ou understand that vou wilMiejIowlyjTJ^i^rya^^ not 
^ -P w irisert thisfeeding tube?" "Yes," she blinks. "No more." 

WherTMrs. Ra'ndall's familyTwhiclThas beeTTcTose^and supportive through­
out her illness, learns of her opposition, they have divided opinions. Her hus­
band believes that her wishes should be respected, but two of their three 
children are convinced that her life should be prolonged. The nursing staff 
believes that she should not be made to suffer any longer. 

TherejsjTo Question that Mrs. Randall is legally competent, that isjthat she 
':inJiJltandsjthe procedure being proposed^jjjie conseq^jenceTof refusal. 

Umv^ fc«!-/-A y^fo iropo^ hdtj^' '^/7f<*^ "l- l*'^^ ' urV*^ 
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Should her refusal of the feeding tube be honored, even though it will lead 
to her death? , 

COMMENTARY ' ' j; ..pi.ZTT.^ ^Ae^ 
Richard H. Nicholson c^s_^J^) 

In I860, the English poet, Arthur Clough, wrote "The Latest Decalogue," 
only one couplet of which is usually remembered nowadays: 

Thou shalt not kill; but needst not strive 
Officiously to keep alive. 

Today those lines are often quoted in the United Kingdom as sumining 
up a proper attitude to terminal care. Repeated use out of context, however 
—starting with Bernard Shaw in "The Doctor's Dilemma"—has hidden the 
lines' origin in parody. Clough's poem went on: 

Do not adultery commit; 
Advantage rarely comes of it; 
Thou shalt not steal; an idle feat. 
When it's so lucrative to cheat. 

Such an error is not untypical of the deceptions and misunderstandings 
that surround the care of patients with terminal, or inevitably fatal, illnesses. 
Mrs. Randall understands that her neurological deterioration will lead in­
evitably to death; yet one wonders whether Dr. Samuels has acceptedjhat 
she is a djing_Eatient."AfteTall, at a slightly earlier stage of her illness, he 
acted in ajyaxjhaliaHM^lmQ^t^ver happen in,ifi£,.UmLed^iiigd£!in^He 
•^tArtpHmaiHjTetJ^reathing with a respiraU)r. 

Since she can no longer control any voluntary muscles, such respiratory 
assistance, to be effective, would alinost certainly be intermittent positive 
pressure respiration (IPPR), probably administered via tracheostomy. The 
normal way in which ALS patients die, when not attached to a v^gtUg^£;[^ 
hvjuddenlv, and_usually unexpectedly, stopping breathing; at autopsy it is 
uncommon to find any reason why death happened at that particular point. 
Artificial respiration isJikeljMPjjrevent this mode of death, and was there­
fore ajiiiyor intprvpTTdpin^TvT^^ dying! 

Cynics might suggest that the only reason why a patient like Mrs. Ran­
dall would not be artificially ventilated in the United Kingdom is that the Na­
tional Health Service cannot afford enough ventilators. In fact for many 
years U.K. doctors have assessed the value of such interventjpnsjii terms of 
the probable quality of Iife~as well as thej^robable quantity. InjIi^J5>6 
House of Lords debate on the Voluntary EuthanasiaJI^galisation^ Lord 
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Dawson, the royal physician recently revealed to have eased King George V's 
passing with morphine and cocaine, said: 

If one goes baclc fifty years ... it was an accepted tradition that it was the 
dutv offhe medical man to continue the struggle for life right up toThe_end. 
With time that has changed. There-has gradually crept into medical opinion, 
as there has crept into lay opinion, the feeling that one should make the act 
of dying more gentle and more peaceful even if it does involve curtailment 
of the length of life. 

When you pass ... to lives which are burdened by incurable disease, 
and where the gap between that stage of illness and death becomes wider, it 
may be fully admitted that the difficulty is greater, yet whfmthe_2atie^ is 

^. carrying a great load of sufferinp. our first thoughts should Ije the assuage-
rnent of pain even if it does involve the shortening of life. 

Pain and comfort will in fact be important considerations in Mrs. Ran­
dall's case. Although she cannot move at all, her sensation is probably intact. 
Without extremely skilled and, above all, experienced nursing care she will 
frequently be very uncomfortable. Such experience will not be available in a 
small city where there is probably no more than a single case of motor neu­
ron disease each year. Thus it will be important for her to have very regular 
small doses of morphine to take away the feeling of pain and discomfort; 
morphine will also take away the feeling of thirst or hunger. 

Concern for the quality of Mrs. Randafi's dying and the provision of ap­
propriate care mean that she is most unlikely to have any sensation of 
hunger or thirst. Starvation therefore holds no fears for her and, with her 
intellect intact, she can decide to refuse the nasogastric tube. In U.K. hos­
pices, where such appropriate care is available, it is neither the physician in 
charge nor the patient who raises the possibility of a nasogastric feeding 
tube: it is usually the intern or resident. Once the possibility has been raised 
it wfil be discussed widely among the doctors and nurses, within the family, 
between the doctors and the patient, and between the doctors and the fam­
ily. The conclusion is nearly always that a feeding tuJ^should_not be ijsed. 
This accords with the principle that a doctor is under no mortal nhlip^tiaa to 
dp" to a patient that which is of CTo benefi'?to thepatienr. Many people in the 
U.K. would regard as a refined form of cruelty an"ylechnical intervention to 
prolong the life of a patient whose mind and sensation are working, buTt 
yvho IS incapable of any vofuntary action and whose ability to communicate 
isjoiniraal. 

In the rare event that it is not possible to reach accord among the pa­
tient, doctors, and famfiy, the outcome may be different. In Mrs. Randall's 
case, she and her husband agree, and no doctor would go against their com­
bined wishes. If only Mrs. Randall refused the feeding tube, vvjiile her hus­
band and family wanted it inserted, the likely outcome would be whatever 
the doctor thought best: and t|iaj>would most li^kely be to wi"thhoId"the tube. 
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If Mrs. Randall and her husband and family afi still wanted a feeding tube in-
serted, then it would be inserted, regardless of the doctor's opinion ~~ 

Such a case has never been to court in the U.K. If a court were ever / 
called on to decide, it would do so under English common law according to 

' whatever practice a responsible body of medical opinion telt toJ^^If^^ropri-
,,.{ , ate. In other words, if Mrs. Randall refused the tube, the court would uphold 

^ that decision, since the majoriry of experienced doctors in this field would 
, I not wish to feed her 

In summary, this case could never have taken the course it did if it had 
occurred in the U.K. Ventilator support would not have been offered, and a 
.6'enior iil:iysiciaQ_miuld not have proposed inserting a nasogastric tube. Both, 

have been regarded as extraordinary, raffier 
than ordinary, mejns of care, therefore carrying no obligation that they be 
used. All efforts would be concentrated instead on ensuring that routine care 
kept Mrs. RandaU as comfortable as possible, so that the burden of her in­
evitable dying was kept to a minimum for her and her family. Such care 
would include very careful positioning, drug treatments such as hyoscine to 
reduce salivation when swallowing became difficult, mouth care to prevent 
thrush, and attention to her bowels to avoid fecal impaction. 

Why such cases can and do occur Tn the United States is sometimes diffi- '^ 
cuh for America's transatlantic cousins to understand. Can it really be ex- / 
plained just in terms of a desire to avoid malpractice lifigaljon? Or does it re­
flect the essential Puritapism of American society, with its tendency both to 
demand masochism, and to reject doctrines, such as that of ordinary and ex-
traordinary means^which sound too_Catholic in origin? 

y 

COMMENTARY 
Hans-Georg Koch and Tatjana Ulshoefer 

In the Federal Republic of Germany (FRG), the case of Paufine Randafi 
would raise numerous legal and ethical problems, in part because the discus­
sion about euthanasia is burdened by historical experience. The so-cafied 
"exterminahon of unworthy life" during the Third Reich still ahects the cur­
rent debate. 

In the FRG one distinguishes among (fhree kinds of euthanasia) What is 
cafied "passive euthanasia" means the withdrawal or nonappfication of Jife-
supporting measures. The term "indirect euthanasia" describes measures 
with the primary purpose of minimizing the suffering of a patient, even if 
this implies hastening the time of death. "Active euthanasia" means aljjiea-
sures that actively and deliberately induce death, such as the administration 
of drugs with the intention of terminating life, regardless of motive. 

There is a consegsus that this last kind of "euthanasia" should be punisli-
abl£_fe3;J[aw. This applies even if it is carried out in accordancejwith the_sinc£re 
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and expressed wishes ot the patient. (The applicable law, secdon 216 of the 
criminal code, states that killing on demand constitutes a punishable offense.) 

Another preliminary remark seems in order. The discussion about eu­
thanasia in the FRG is largely overshadowed by the debate about suicide. 
Most of the euthanasia cases that have reached the courts involve patients 
who had previously attempted to commit suicide. The Supreme Court, in 
several widely criticized decisions, has stated that suicide is an ethically rep-
rentmsi5Te_acti^ TFese decisions influence the evaluation of the obligations 
of a physician who attends a would-be suicide. In accordance with these de­
cisions handed down by the court, the physician is liable to be prosecuted for 
homicide]B£jiegligence it he encounters an unconscious wouldj^be suicide 
victim in a life-threatening sduation and fails to administer all required and 
reasonable_aid. 

/ Onjdie other hand, assisting a person determined to commit suicide is not 
'punishable per se, nor is it regarded as suicide if a patient, beirrgaware of his 
or her situation, refuses life-preserving treatment and accepts his or her in­
evitable death. This can, in a particular case, lead to conflicting evaluations. 

A case comparable to that of Pauline Randall's has as yet, so far as we 
can determine, not come before an FRG court. Nevertheless, it is generally 
accepted that a patient has the (fight to refiise)even part_of_an envisioned 
course of treatment—such as a specific surgical procedure. Furthermore, in 
medical practice tjje use of respirators as well as the insertion of nasogastric 
leedlngJLuba-a££-hmfL^ (Ordinary trealment. Sujrh a wish expressed 

b7a patienUrasjtg^beTespected bfT^^ if it might threaten 
the life of the patient and is therefore "seenbylhe physician as irrational. 

This obligation to respect the wishes of the patient results from the con-
stitutio^lly_£tiaranteed right ofgelt2dHcTmin"aTi(Tp> as well as the^rjght to 
p^^itect onj^sdLa^ This applies even^in cases where a 
(temporary)j2h:^al violation might be niedically indicated "in order to save 
the_patient frjjrnjj life-threatening jllnes^. A surgicaTprocedure undertaken 
without the consent of the patient constitutes an filegal and punishable^ct. 

This obligation to respect the wishes of the patient, however, does not 
obviate the duty of the physician to counsel the patient and to recommend 
measures which may be medically indicated. Likewise, it does not release the 
physician from the duty to render medical and nursing care to the patient, as 
well as measures that alleviate suffering, as long as the patient so desires. 

Although the problem of euthanasia has been discussed in the FRG for a 
considerable dme, there are stiU no clear legal provisions governing a physi­
cian's actions when a patient's life approaches its end. In view of this legal 
void, various medical organizations have drawn up guidelines for physicians 
facing a patient's approaching death. 

In 1986, an interdisciplinary working group (composed of professors of 
cnminal law and medicine as well as their'assistants) produced an "Alterna-
Uve Drab Bill Concerning Euthanasia" (published by G. Thieme Verlag, 
Stuttgart and New York). Furthermore, the subject was discussed last year by 
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the criminal law committee of the fifty-sixth convention of the German 
Lawyers Association. 

Given this situation, procedures in the FRG in a case similar to that of 
Pauline Randall's would presently be as follows: 

The case of Paufine Randall would be regarded as falling into the^cate-
gory of "passive euthanasia," rneaning the withdrawal of life-jKolonging 
ineasuresTThe patient islully abTelo express her informed wdshes7"^such 
case?rthe__patient's wishes are decisive, because a physician's^dutv is(t?pro-f j)^ 
te"ct'Tifgi|[n'ot):o force patients to continue' to live against their wishes. ^ ^ 

^he positions taken fy tne pahent's next of kin, and even more so those 1 , p^^ 
"/; of the nursing staff, are irrelevant, as long as it can be assumed that the pa-
1 tient has made an informed decision. Dijfering opinions of, for instance, the 
I patient's spouse or children do not have to be taken into consideration. 

The attending physician would have to respect Mrs. Randafi's wishes ^y'-
even if he has arrived at a different conclusion, which he regards as Imed- '•^'^ 
icallv reasonable." He is obliged, however, to counsel the patient and to rec­
ommend the procedures he considers reasonable. 

Although the physician has to respect Mrs. Randall's right to reject feed­
ing by nasal tube, nevertheless he might continue the other elements of 
medical care, including afi nursing care. 

In a somewhat different case Peter Noll, a Swiss professor of criminal law' 
widely known in Germany, acted similarly to Mrs. Randall. When con­
fronted with a diagnosis of cancer of the bladder, he decided against the mu­
tilating surgical procedure recommeiTded_by his physicians, although heJiad 
a good chance to be cured, fn a diary. Professor Noll recorded his thoughts 
and feelings for posterityTHe wrote: "The will to live should not be so strong 
that one passively endures afi pains of life-extending measures" (Peter Nofi, 
Diktate uber Sterben und Tod, Zurich: Peudo Verlag, 1984). 

COMMENTARY ' ^^^^ ^r^^^^ ^f^ . ^ 
Ren-ZongQiu ^^^^^^ _ ^^^(^ ^ ^^^^^ r^cVWy 

A case like Pauline Randafi's is not rare in China, even though it is a country 
socially and culturally quite different from the United States. In December 
1986, a session of the Beijing Colloquia on Medical Ethics (a group com­
prised of interested professionals in ethics, medicine, and health care admin­
istration that meets bimonthly to address topics in biomedical ethics) dis­
cussed three cases of pain-ridden dying cancer patients who refused to 
accept treatment, in addition to three other cases of patients who were irre­
versibly comatose. 

One of these dying cancer patients committed suicide as a result of the 
physician's refusal to withdraw treatment. The second attempted suicide 
after a similar denial but failed, whereupon a physician approved his request 
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and he died peacehdly. The third is still alive; he thought about suicide after 
his physician refused to withdraw treatment, but he has not attempted it. 

Cases of this sort occur mainly in the middle-sized or big cities and other 
developed areas where a number of modern hospitals are located. The situa­
tion does not occur in the 10 percent of villages where people still live in ab­
ject poverty without access to health care and even without enough food 
and clothing, or in other underdeveloped areas. 

Public officers and medical professionals are divided on the question of 
whether the treatment refusal of a patient lilce Mrs. Randall shoulrl he .ac~ 
cepted. A survey conducted by investigators from the Central China Univer-
sityof Science and Technology, the Beijing Union Medical Cofiege, the Capi­
tal Medical College, and the Cofiege of Traditional Medicine in the spring of 
f986 found that among 170 respondents including laymen and profession- ' 
a Is, 39.4 percent approved of active euthanasia for a pain-ridden dying can-
cerpatient; 3t.8 percent approved of treating her with afi-out efforts; 16.5 
percent advocated ordinary care and food; 10 percent wanted to witlidraw 
all treatments and food and let her die; and 2.3 percent were undecided. S_o 
far technologv for electronic communication, such as was availableto Mrs. 
Randall, is not available in China, and generally respirators andjeedingjubes 
are clarified as extraordinary care. 

Although the percentage advocating passive or active euthanasia, was 
rather high (49.4 percent)^ I doubt that the advocates would definitely fol-
low through in practice. One of my friends was terminally ill with intractable 
pain and refused further treatment. Both the attending physician and her 
two chfidren agreed that the treatment would only prolong her suffering and 
death. But nobody took the move. Why? The cultural climate bound them 
hand and foot. 

The Confucian tradition is deep-rooted in China. There are twenty-four 
popular models of behavior of the dutiful son from various periods in Chi­
nese history. Some of them made every effort to save their parents' lives, 
and they still serve as examples of filial piety. According to the Confucian 
tradition, if the child agreed to the parenLsj-efusal of treatment, he or she 
vvould be charged with violating the principle of filial piety. Even if the chfid 
did not agree, Tie~orshe has to take into account the opinions of relatives, 
neighbors, and colleagues who may consider such an action a violation of 
this principle. Gossip is a fearful thing. 

Most Chinese doctors and nurses were trained in modern Western medi­
cine (in contrast to those who practice traditional medicine); they have in­
corporated some Hippocratic principles iiito their Confucian background. 
The former's principle of "Do no harm" and the latter's principle of "Ren" 
(humaneness, loving-people, or beneficence) are fused. 

Moreover, their personal experience during the Cultural Revolution 
made them extremely cautious about this kind of case; some physicians were 
condemned as murderers solely because they failed to save the lives of pa­
tients suffering from fatal diseases. No legal considerations have infiuenced 
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decision making so far, because courts and lawyers have been prohibited by 
the government from becoming involved in such cases since the 1950s on 
the grounds that legal professionals do not have adequate medical knowl­
edge to give judgment. This situation is beginning to change, however, and 
courts are starting to consider such issues once more. 

The salary of medical professionals is fixed and Independent of how 
many patients they treat. And they do not concern themselves with the 
shortage of medical resources as much as the hospital managers or heahh 
poficy decision makers. However, economic factors greatly influence the 
farnily's decision. If the patient were employed by the government or the 
mfiitary, or worked for a university or state-owned enterprise and thus eir-
joyed public health services (free medical care) and had a fixed salary, the 
family would tend to reject the patient's refusal of treatipent. The famfiies of 
patients employed in private or nonstatp rollectivp pntprprkp'i'whn arp not 
eligible for pubfic health care are likely to accept the patient's suggestion. 

An irreversibly comatose patient who worked in a factory where I did 
manual labor during the Cultural Revolution has been given all-out life-
saving measures in the hospital at the insistence of his children. The hospital 
proposed withdrawing treatment after several months, but the children re­
jected the idea. 

Inmy opinion the way out of the dilemma raised in a case like Mrs. Ran­
dafi's requires a conceptual shift. Medicine should be further humanized, 
and man's life made more humane. If a terminafiyjll patient rehises treat-
ment in orde^to die humanely_and with dignity, nobody, including his or 
her children or physicians, has the right to reject the patient's wishes. In-
stead they otTght to respect the decisionTAn ethics committee should review 
the decision to ascertaiq^^e patient is in a terminal condihon and if it is his 
or her real wish. ' 

Mrs. Randafi is a competent patient. She understands the procedure 
being proposed and the consequences of refusal. She prefers a humane death 
to an inhumane life. Neither her children nor physicians have the rigbtto 

deprive'fier of that final decision. 
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When the Doctor Gives a Deadly Dose 

At age seventy, Mrs. R. had become severely disabled by cardiac failure due 
to a damaged mitral valve. With her full and appropriate consent, she under­
went a risky valve replacement, which initially went fairly well. However, 
within twelve hours after surgery, her cardiac output was clearly inadequate. 
Despite intensive care in the ICU, an adequate blood flow could not be sus­
tained and an experimental cardiac assist device was implanted in her chest. 
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No right of the carpenter would be violated by this refusal. In my experi­
ence on an IRB, I have encountered cases in which cancer patients have de­
manded access to experimental protocols and cases in which families of 
Alzheimer's patients have demanded enrollment of senile relatives in experi­
mental regimens. In all these instances, IRBs have properly maintained that 
no one has a right to be an experimental subject. 
^^N^evertheless, assuming that the research has scientific merit and tha| the 

I nerve used as a control can only be obtained from a living subject. I-think 
^ that the experiment should proceed. 

Tn cost-benefit analyses of research protocols, the IRB should weigh ex­
pected costs against expected benefits, where an "expected cost" is the prob­
ability of a loss multiplied by its severity. No special moral weight should be 
given to a loss the probability of which happens to be iOO percent. (Likewise 
no loss should be dismissed as negligible merely because its probabifity is 
low.) There is a common psychological tendency to prefer a greater expected 
loss of low probability to a lesser expected loss of very high probability. This 
tendency is irrational and should be resisted in the formation of poficy. 

Far from impugning the validity of the carpenter's consent. I would give 
it relatively high weight. Many prospective experimental subjects, reading 
the fist of possible side effects, rea son th a t since the side effectshaKe low 
probability, they will noLoccur. On this assumption they volunteer for the 
experiment, fhis^rnounts to_rating the_expected_disvalue of their imp^oba-
ble side effects as zero, a certifiabk mistake in moral mathemalics. (Across 
thousands'of experimehfs, some subjects who say "it won't happen to me" 
must be mistaken.) The carpenter cannot be making this mistake, since he 
knows for sure what is in tfie bargain. His consent to niutfiation is at least as 
injorrned and rational as the_cons.e-nt subjects commonly give to experiments 
that hiLvejnrproJiable,^^ side effects. 

There is a tendency among researchers and many IRBjnembers to re -
gard people withntedical problems asiTu:)ra Ily Ideal subjectsfor research on 
tTiose problems, even when the prospect that the research will produce ther­
apy for these subjectsJsjifi. ("They have an investment in the disease," I 
have heard it said.) On the other hand, the participation of nomal_subiects, 
who have no investment in the disease, is viewed as altruism verging on the 
irrational. There is relatively little resistance to using severely ifi Alzheimer's 
patients as subjects in Alzheimer's research, despite the logical tangles of 
proxy consent. .J;^/r ' Oifi a/Sv^H^f:' 

But the carpenter's sacrifice wifi be seen as abnormal and will be referred 
to journals as a problem in medical ethics. 

I think that phfiosopheys sIrould-be.the last to assume that afi action not 
di.rectly finked to self-inter(^st must be dismissed as irrational The carpenter's 
desire to find some way to share his wife's fate is rooted in feefings, but these 
feelings are at the center ot human life. For the bureaucracy to block this at-

I leiyiiM_on rnoral grounds_would be a most'inhumane application oliiZimanis-
tit^iics. 
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Nazi Data: Dissociation from Evil 

Dr. A. is a researcher currently studying hypothermia. Most of his data come 
from experiments with fully informed volunteers whose responses are care­
fully monitored as their body temperature is lowered in a cold water tank or 
shiver chamber. Dr. A., of course, also relies on results gathered by previous 
hypothermia investigators. 

Among this material, however, are certain data that trouble him. These are 
the observations of Nazi researchers at Dachau, who casually sacrificed an 
unknown number of lives'in hypothermia experiments. After careful review. 
Dr. A. believes the'N^i data are reliable. Dr. A. considers this data to be par­
ticularly important, since heTs both unwilling and unable to take his research' 
subjects as far as the Nazis took theirs; at the same time, he is appalled at the 
prospect that a published report of his own investigations should be linked 
to crimes against humanity. 

Dr. A. examines several options. He could simply reconcile himself to using 
the Nazi data; or reject the data on moral grounds and only cite other legiti­
mate research; or use the data but cite it only with an explicit condemnation 
of Nazi methods and some account of his own ethical reservations concern­
ing its use. Dr. A. is uncertain, however, if this last option would be a sensi­
tive gesture or would merely add an element of hypocrisy to his use of the 
material. 

How should the Nazi data be regarded? Is the data tainted by Nazi crimes 
or is it morally neutral information? Should researchers treat this information 
any differently than data gathered in more conventional ways? 

COMMENTARY duM if^ b^CiirJ .J.­
Mark Sheldon and William P. Whitely :i_„ = i 

The Nazi data challenge Dr A. to turn inward and focus on his role and re­
sponsibility as a medical researcher. 

In the interest of possible future good, perhaps even saving lives, is it ac­
ceptable to make use of data cofiected through mutfiation, torture, and 
death? ts it better not to use the material at all? Is this a sacrifice a moral civ­
ilization must make in the memory of those who were lost to the silence of 
history? The fundamental obligation of medicine is to protect and preserve , 
life. Thus, if Dr. A. believe^-thgt use of the data wifi contributejgjhe_preSigr-^yvj • 
vatjpir of hijrnan lite, hq"shoulj)cite it in his own research. 

XTa rese"archer, Dr.'TCis motivated by a desire to contribute to scien­
tific understanding and to improving and preserving life. Nevertheless, he 
realizes that the data are not morally neutral. Nazi medicine lost sight of 
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its duty to preserve life. Dr. A. is aware of tlie barbarity that produced the 
data and he must wonder if the men, women, and children who were 
tortured and murdered will be further violated by use and citation of the 
data. This question is difhcult because it is impossible to know what the 
victims themselves would have wanted done with the data. It is also 
impossible to discern what effect using the data will have on society, on 
the collective memory of the Holocaust, or on the future of medical 
research. Because of these uncertainties. Dr. A. must acknowledge that by 
using the data, he may contribute to the desecration of the victims and 
their memory. 

I r<risHTifjytop m;^imain<; that use of_dala£rQm I^azi research is justifiable 
, , tinderj^ertain conditions. The data must be"reli^e,^uriavailable from any 

ol}ier_source^caj]ab^^ greater^ood. and publication 
1 imist be^ccompanied bva^^ax ^fm(iemT^^fj^n of the tneans by which the 

data were^coHected ("Should the Nazi Research Data Be Cited?" Hastings Cen-
• ter Report, December 1984). Moe's conditions give Dr. A. some guidance on 

•r/''nflu what he should do. The first two conditions are clear. They are scientific is-
' ct̂v' ^^^^ Stipulating that Dr. A. should not use the data if it is unrefiable or if sim-

'j'"^*'^'^ !^'J,ilar information is available from ethical studies. Dr. A. appears to have re-
:̂ , solved these questions responsibly. 

' ,<-"i' The third condition is confusing. It suggests that Dr. A. should try to cal-
'{Jculate both the harmful and beneficial effects of using the data and arrive at 
'• • ' ,̂ v'an estimate of the "greater good." It is not clear how Dr. A. would conduct 

these calculations or whether anyone would agree with his conclusion. The 
"greater good" is an abstract notion and it is difficuh to know when it has 
been adequately met. 

The central issue and the concern that originally called Dr. A. to this 
profession, however, is the desire to contribute to humane understanding to 
preserve fife. If the data can preserve life. Dr. A. not only can, but should 
use it. 

The fourth condition requires a clear condemnation of the means by 
which the original data on hypothermia were collected. This condition is also 
difficult because it is not obvious how the condemnation should be accom­
plished. What specific characterization should begiven to the Nazi experi-
ipents? "Inhuman" is an understatement tliat does not reflect adequate con­
demnation. "Bestial" and "vile" would be more satisfactory. Or should Dr. A. 
focus on the victims rather than the perpetrators? Shoujd^Ji^escribe the 
terrible AUffermg^of the so that the reader understands the human 

cost of the data? If the data are a regular and important part of his work, 
should he try to educate his colleagues and the public by speaking and writ­
ing about the medical crimes? 

By using the data, Dr^A. may be desecrating the memory of the victims. 
Thus he isfaced with a j)rofound challenge creatively and continuously to 
sustam a sense of condemnationHTat keeps alive the memoriesIJTTfie victims 
and fights against a future that replicates thepiast. 

NAZI DATA: DISSOCIATION FROM EVIL 

COMMENTARY 
Brian Folker and Arthur W. Hafner 

In some ways, the issue faced by Dr. A. is one of (neanirig) The Nazi data are 
unique in that they are imbued with meanings setdoTfi encountered in the 
realm of rational, scientific enquiry. This dimension of the data has gone vir­
tually unacknowledged in current debates over their proper status. Most 
who oppose use of the data identify condemnation of the Nazi researchers as 
their principal objective. It seems reasonable, however, that consideration of 
the meaning of the data in a contemporary context should be an equafiy im­
portant factor for those faced with a choice such as Dr. A.'s. Researchers 
need to fully understand what their use of the data implies, and this requires 
an answer to two separate but related questions: What (hearting^ are inher­
ent in the Nazi daj^a? What would be the full value of ajiy^jture one mi^ht 
choose to make j;egarding these data? 

Perhaps the most intriguing question on which the issue of proper use 
turns is whether or not scientific data can acquire a moral taint. Commpn 
seiis£.3eems-tajpdicate that a parcel of jnformation about the physical world 
is (rjorallv neiitrah<;inrp niir snriptv"so highly esteems an understanding of 
the^Rysira^l universe, some'might even argue that any such information is 
inherently valuable. Why should this be any different for some apparently 
reliable data (for instance, what reseachers at Dachau learned about the re­
sistance of the human body to cold) simply because the circumstances under 
which they were gathered horrify us? 

However, regarding the data as morally neutral igjriores_an important as­
pect of human discourse. DisseminatedThrough contemporary journals, such 
data become tokens in the daily exchange of ideas and information between 
scientists. Any communicaUve token—be they words, symbols, or a set of re­
search data—achieve a good part of their meaning through associatjnn. A 
cross is only the transection of two pieces of wood, unless one tiappens to 6e 
a Christjani^ataslika-is a similaLJiaJreJjnless one fiappens to identify with 
the National Sociafists—or.their victiiTis. It is of course correct to obse'rve 
tEat, iinfike a cross oi^_swastika, the data in question have a concrete, pri­
mary nieanuTgjtjtaUsjnot necessarily associated with crinres''against human-
itj^ fnThejjractlcirworlJ exchanged meanings, however, the historicafas-
sociations are both undeniable and overwhelming. 

Is it possible for scientists to ignore these meanings or at least place them 
in brackets and set them aside? It would be easier to say yes if the world of 
scientific discourse were closed. Many researchers are mohvated by a power­
ful desire to discover truth or save lives. They may, after carefuf considera­
tion, decide that the demands of their calfing outweigh the data's associative 
meanings, no matter how horrific. Such researchers must first consider, how­
ever, the exchange that transpired between science and the pubfic. We are 
unavoidably identified with the words, ideas, and symbols in which wc trade, 
and res[H)nsible for all the meanings they convey. Researchers must be con-



172 SELECTION OF SUBJECTS AND PROTECTION OF THEIR WELFARE 

cerned with the perception that thev arq sometimes insensitive to the ethica 1 
dimensions of their work. If a scientist cavalierly gives inhumanely extorted 
data a place in that work, public confidence is rightfully shaken. 

Our ability to punish Nazi scientists by rehising to cite their data has 
""vaiiished after_the laps£ o_f_ahTiosthalf_a century. Nevertheless, this out-
(' wardly directed meaning represents only a portion of tfie^total sigiiifrcance 

such a gesture may contain, ^uch expressions serve also to make important 
statements about the people who perform thepi. Indeed, it is the self-defining 

,, nature7)f our use of the Nazi data that is most important. 
^" Dr^^^^fjould rei^^ the_J^Iazi^data. We would not wish our names, our 
^ worfc^^u^^^Htcsfy to be associated with such heinous meanings. This 

course of action grows out of convictions that contemporary scientific in-
. qjuiy cafkand should proceed in a thoughtful, morally reflective atmosphere. 
-i^owever^leach researcherjmist^make such a decision for him- or h^self, 

OTgftizant of the fact that the moral meaning of the data is an iiTescapable 
presence that must be weighed against a legitimate need for the information. 
Whateve£ decision a researcher_arriyes at shouW notstem primarily from a 
desire to condemrTlhe Nazis or even to commemorate their victims hut 
rather out of a concern for himself as a poral being 

COMMENTARY . j~ x / 

Despite the oft-repeated Luddite statement that in science "anything that can 
be done, will be done," much that could be done in human research and that 
would have been beneficial to do, was not done because it was inhumane. We 
do not separate twins at birth to study the influences of heredity and culture on 
identical genetic creatures. We do not inflict injuries on volunteers to test ther­
apeutic procedures. We do not allow people to "volunteer" for radiation exper­
iments or burning mutilation—even though the data accumulated could be of 
enormous help in saving lives; more people suffer froip severe burns than from 
freezing in cold water. We do not, to be specific, replicate the Nazi experiments. 
0_n_autiUtarian caculus it might be wortlxiL.^^\\^;^^ not do it. The Nazisdid. 

The Holocaust is beyond comprehension. The destruction of six million 
Jews for no other reason than that they were Jews would have been suffi­
cient to mark this as a monstrosity of the first order. The torture and pain, 
humiliation and degradation visited upon them adds its dimension of surre-
afistic bewfiderment. That this was done not by barbarians in some precivi-
fized time, but by what had once been considered the most civilized country 
in Europe—by the descendents of Goethe and Kant, the Landsleute of 
Beethoven and Bach—drives us into a blind alley of disorientation. That it 
was done with the scientific elegance and obsessive meticulousness charac­
teristic of German technology is an absurd and painful paradox. 

To examine the detailed activities of the camps is to risk being turned to 
stone. But even when one protects oneself from the Medusa's Iiead, and ex-
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amines it only through reflected images of the Zuschauenden—the onlook­
ers—our sensibilities are assaulted by disbelief and despair. Explain the si­
lence of the German and Austrian people who knew and in their silence col­
laborated; the uncharitable indifference of those Christian institutions of 
charity, the Protestant and Roman Catholic churches; the absence of hu­
mane grace on the part of our most humanistic leaders of the western world, 
Winston Churchifi and Franklin Delano Roosevelt. The indifference of the 
world at large is what makes of the event an unfathomable morass. 

After forty years of attempting to "understand"jhe Holocaust I have i,e-
luCtantTx^rnitfed defeat If Qne^^ajTnopinrjersrand then what ran onejdo? 
One can remember. One can make sure thaj_ others remember. And_Qrg~ca^l J^jl^ 
refuse to be addecj to the list (}\. which l3"rings us to the current ' 
case. There is an easy technical way out. "Dr. helieves the Na7i rjata are 
refiabltTx^lv^Tyshould one believe anything from the Nazis_isjeliable>-feut it// tT 
is noniecessarv to find technical re_as(mf̂ for avoidirigjyT£^utoaritive prob-

' ^.-ur^t ttic incennous failH oFthc re­ ts not necessdiy lu xu.iu iv MII^^^"-'- ;— Frj-
Let us accept *e ingenuous fan 

• — . , \ ;*;„.- T„ nice tViic data IS to Dec 

orthc re-
|)rne an on-_ 

ientific 
iem. tnere is iiy eiiiiL>iKuii.y j^^. , 

searcher. We cannot cite these atrocities. To use this data is to hgg 
looker, and beyond that, an accomplice. To publish this dateln/Xscicnti 

/ journal is to legitimize it. " '"̂ r<-/^"C^ _>'̂-fc'̂J 
We cannot remain silent while others rationalize the use cf sum data. 

By remaining silent we join all those other silent onlookers. Tne great poet 

of the Holocaust, Nelfie Sachs, fixed their guilt:* 

You onlookers ^b^^^'^jti? SC-T^M^ ^'^'^ 

Whose eyes watched the killing "^(^^ ior^^^h ' • - ^c/^t'C/ 

As one feels a stare at one's back '"s U-v^— p-i/ijjc^ - it 

You feel on your bodies 

The glances of the dead. c ijt J Hi^'f J'" ^-"^^ ° -

vvA* You onlookers. 

You who raised no hand in murder 

But who did not shake the dust 

From your longing 

You who halted there, where dust is changed 

To light 

To use this "data^^is to give it, beyond credence, honor. TheJJazi medical 
\^ in the tapestry of evil that was the Holocaust, 
^ buniolhread rnust^be dignified by its utility. We must not add our numbers h 

I tPjEe^^tuItitudes pLonlookers who slept peacefully through the nights^ ofj] 
\d cries while dreaming their sweet dreams of a better tnayvF^w -

•Nellie Saclis, "You Onlookers." In 0 the Chimneys: (New yorl<: Farrar Strauss, 1967), p. 19-

Poem trans, by Ruth & Matthew Mead. 
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The Heart of the Matter 

A heart transplantation team at a major urban teaching hospital invariably 
has more candidates for heart transplantation than hearts available to trans­
plant. The program is known to benefit both low-risk and high-risk patients. 
Nevertheless, 30 percent of the candidates die before a heart becomes avail­
able. Members of the tran^pl^nt team who are both medical practitioners 
and scientific rpsparrl^ers. consider alternative sources of organs and decide 
upon the hearts of chimpanzees. 

The researchers realize that they are entering upon relatively uncharted 
waters, despite the close evolutionary link between human beings and chim­
panzees. However, they have previously performed a series of preparatory 
experiments transplanting hearts between cynomolgus monkeys and ba­
boons. Though all the hearts were ultimately rejected due to the incompati­
bility of the two species' tissue types, there was temporary survival—an aver­
age of eleven weeks—sufficient to "buy time" for potential transplant 
recipients. 

If the analogy between monkey/baboon and chimpanzee/human being 
lylfls. the chimpanzee heart could serve as a temporary "bridge" to a human 
hg^ct, if and when one becomes available, tor various reasons, medical and 
otherwise, the transplant team considers the chimpanzee heart preferable, 
as a bridge, to an artificial, mechanical heart. Moreover, it is possible that the 
chimpanzee heart could hecomp a pprpn^nnpnt ropjarement. if problems of 
immunological rejection could be overcome. Still further, this experiment 
might lead to scientific knowledge allowing the use of other types of animal 
hearts, for example, those of pigs or cows. This would solve—practically, if 
not ethically—the chronic problem of the insufficient supply of trans­
plantable hearts. 

Confounding this possible human benefit and heady medical technology 
are certain inexorable facts. Chimpanzees are an endangered species. There 
are about 100,000 chimpanzees left in the world and about 2,500 in captiv­
ity in the United States. International trade in chimpanzees is banned, 
breeding in captivity is difhcult, and capture of wild chimpanzees is "ineffi­
cient^ in terms of preservinq individual lives. Foj^every wild chimpanzee 
captured aDxl-jleiiy£i:ed_tQ.jts_xt£^ipati^ many__as ten_other chim-
panzees die-

Moreover, captive chimpanzees are much In demand for other forms of sci-
entific aTid medical {gsearch. Finally, the scientific merits oT using chim­
panzees in research and particularly in this medical therapy carry a correla­
tive ethical albatross. Can we, for such a purpose, ethically justify the use of 
such a complex and elaborate form of animal life, in several behavioral activ­
ities so close to our human selves? 

Should the transplantation team go ahead with its experiment? Should the 
project be approved by the institution's Institutional Review Board (IRB) and 
Institutional Animal Care and Use Committee (lACUC)? 
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COMMENTARY 
Strachan Donnelley 

If the transplant team is embarking upon uncharted waters, the ethicists are 
in the same boat. There seem to be no adequate or widely accepted ethical 
principles with which to decide this case. We should perhaps immediately 
ascribe to Socratic wisdom and state frankly that we know that we do not 
know. Yet I think we can make some headway and point to the problems ' 
that we need to resolve. 

There are numerous ethical issues surrounding this xenograft—the 
transspecies transplant of a chimpanzee heart into a human being. The IRB 
must struggle with the problem of what would constitute adequate informed 
consent for this unprecedented "innovative therapy" or experiment. Both 
the IRB and the lACUC must satisfy themselves ttiat the medical profession­
als/researchers are fulfilling the ethics of good science—that the preparatory 
experiments were sound and that tfiere is a reasonable expectation of good 
results—both for the human research subjects/patients and for the advance­
ment of significant scientific knowledge. However, the latter question is in­
tricately tied up with perhaps the most difficult and interesting ethical 
issue—this particular use of chimpanzees in scientific research and medicine. 

A singular virtue of this case in animal ethics is that it bypasses the usual 
ethical concern with animal pain and suffering and focuses directly on the 
issue of the ethicafiy legitimate and filegitimaie uses of animals for human 
purposes. This issue hinges crucially on the relative moral status ot human 
beings and the various species of animal life. If one tends toward extreme 
positions, there is no ethical dilemma. If animals have no moral status and 
are riot objects of moral concern, we can freely use them for our own pur­
poses (e.g., as supplying hearts as "bridges" to human hearts). If we accord 
chimpanzees a moral status near, if not equal, to our own, we should pro­
hibit their use in most, if not all, painful or ethically harmful research and 
certainly in this particular experiment. 

However, if we tend to neither extreme, but consider chimpanzees as 
important ohiec^^ nf cffncern^ thoup^h of less ethj<;;g] ^^i^mifiranre tJiaj^j^man 
beings, then things become decidedly less simpje. We are confronted with ul-
timate questions about our status in the overall scheme of the world and 
about our proper relation to nature and the realm of animal life. Concerning 
afi this, there is no philosophic or ethical consensus, though I would argue 
for a fundamental ecological perspective and a conception of man as within 
nature. 

From such a perspective, animal individuals and communities of individ­
uals are understood to be essentially interconnected. Individual animal fives 
are lived out on various species-specific levels ot activity, some more com­
plex, elaborate, and, thus, ethically significant than others. Organic, worldly 
"activity" is taken to bejhg/'ultimate go.od," and thus the furi3EmentaI focus 
ofTthical concern. C>ur(^x^ ethical duty is therefore the protection oLi&e 
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(maoing realm til^^life^^s^Tv^ with its various interlocked levels of ani-
niate being. Ojjr penuTtlriTatg ethical duty is concern for finite and mortg^iii-
dividual liyes (the concrete instances ot life), retative to their unequal status 
of ethical significance. 

According to this philosophically speculative and tentative position, it 
would be unethicaluTuse chimpanzees tor merely therapeutic purposes— 
that is, to use individual chimpanzees for the sake of individual human be-
ings. Given the open-ended demand for "bridge hearts," this already endan­
gered species of richly significant life would soon be extinct. Human life 
would remain finite, mortal, and vulnerable to all the vicissitudes of worldly, 
metabolic existence, while the particular and complex goodness of chim­
panzee being would have vanished from the world. The ethical costs of such 
human self-concern, both for human beings and for the animal kingdoin as a 
whole, seem unjustifiable, ^-v*"^ o*^^hh^i£^ 5/JuWs , |oĥ- j^$t/|^^ (^^fy 

However, if this procedure were deemed a potentially significant scien-^/^ 
tific experiment that in no way threatened the presence of "chimpan^ee^^^^ 

^ being" in animate nature, then h might be ethicafiy justifial^le. If there was ^^^^ 
the real potentiality of the use of animal hearts of nonendangered species , 
(e.g., pigs or cows), if we deemed this an ethically appropriate use of individ­
ual animal lives, and if the chimpanzee experiments were crucial to the pos- ^ 
sible reafization of this novel therapy, we could ethically justify the use of a 
limited number of chimpanzees—if this were an adequate allocation of a 
very scarce animal research resource and if we satisfied the ethical demands 
of experimentation on human research subjects. 

These are all very big "its." Ethical caution should here carry the first 
word, in the face of parochial human self-interests and medical technological 
hubris. However, a possible ethical justification could be based on the intrin­

sic goodness of organic, worldly acfivity and the varying ethical significance of 
different levels of animate being. This, of course, would be to subscribe to a 
substantive speculative vision of the world. Yet this seems the fate of all etjii-
cal positions—that ibfy ^TP nhimately based in some particular metaphysics 

COMMENTARY 
Willard Gaylin 

Following the wisdom of the Queen of Hearts ("Sentence first—verdict after­
wards") I wfil start with my conclusions. Although trees may have standing, 
aniinals have no "rights." In the world of morality—as in the world of poli­
tics—the animate (and the inanimate) exist, are valued, respected, esteemed, 
judged, considered, dealt with or destroyed, afi in service of the purposes and 
interests of humankind. 

This position has in the past been attacked as being unfairly anthro-
pocentric. I acknowledge my bias, although I would point out to critics that 
the position was most firmly established in the religious tradition of the Old 
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Testament and confirmed in that same tradition by such modern philoso­
phers as Kant. With the inherent self-confidence of his Lutheran morality, 
Kant said, "The first time he Iman] ever said to the sheep, 'Nature has given 
you the skin you wear for my use, not for yours,.' ... he became aware of the 
way in which his nature privfieged and raised him above all animals." We 
stand above the general animal host. 

I opp,os£_the attribution of rights to animals because I fear it diminishe^j-
rihe special statii^of Homo sapiens. The respect for human beings demands a 

/ cttgnitf gidiiL?a^our species beyond any qualitative comparison with others. 
We are sui generis. We also pay a price. This unique nature imposes a special? 

V moral obligation on our species, whicli is why only we human beings aref' 
able, and willing, to agonize about other spepes. 

There is no way to defend or argue the special dignity of humankind 
within the brief context of a case history. But even within the severity of my 
position the case of the chimpanzee hearts raises moral dilemmas. It is di­
rectly within the purposes of humankind to treat animals with compassion, 
empathy, sensitivity, and understanding; to have reverence for those com­
mon qualities we share with the higher primates; and to be aware that with 
the mutabfiity of our nature the way we honor and revere other creatures 
and other things wfil define the degree to which we have been true to our 
humanity. If human nanire is so perverted as to be indifferent to suffering 
and blind to beauty, what is left of that nature is no k)nger "human"-—ti^pre-

fore not worthy of its special role in the moraljjaivei^e. 
This does not mean that living things may not command respect. But afi 

animals are not created equal. This is recognized implicitly in the Animal 
Welfare Act. In this act "animal" is defined as "warm-blooded animal." As 
Sara Swenson has noted, the word "animal" itself is here defined in anthro-
pocentric terms of the animal's usefulness/relationship to human beings, 
rather than by criteria such as intelligence or biological complexity. 

Some animals have less value than inanimate structure; some animals 
have negative value. I do not grieve for the destruction of T. pafiidum, that 
beauhful and delicate spiral organism that is the cause of human syphilis. To 
destroy this entire species would be a blessing, whereas if someone were to 
blow up the Grand Tetons or wilfiidly destroy Botticelfi's "Primavera," a 
greater moral crime would have been committed through the destruction of 
these inanimate "things." 

Nonetheless, this case is a difficult one. Heart transplantation is not nec­
essarily my highest priority of research in ihis period of limited resources. 
But in this specific case it deals with the survival of chfidren which, indeed, 
is high on my priorities. However, it places at risk that creature most nearly 
human, and therefore most worthy of respect, the chimpanzee. 

To debate the principles, beyond the case history, let us now not concern 
ourselves with the value of heart transplants, or other specifics of the current 
state ot scientific knowledge. Let us assume a valuable and available technol­
ogy, and go straight to the heart of the moral dilemma. 
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I 

1̂ 

Chimpanzees have enormous charm, sensitivity, great intelHgence and a 
strong Jiinship with humanity. Should this be sacrificed for human ends— 
and with what limits? The implicit issue evolves into the following dilem­
mas: Given a promising or proven procedure would you sacrifice a chim­
panzee for a trivial human need? I suspect most of us would not. Would vou 
sacrifice a chimpanzee for a child's life? I suspect most of us would. Would 

, you sacrifice the entire species of chimpanzees for the entire species of_Romo 
sapiens? I suspect most of us would. And now finally thf '"'^''d giipsHnn 
Would yoti risk sacrificing the species of chimpanzees to relieve the pain and 
mffering and premature death of many children? Here, I, at least, emphati-
•aliy would. Others would not, fnu'^)^ 7 djJi^J t^y^ a/j rtfk 

Our current understanding of anthropology is replete with the sugges-^"j^ 
tion of humanoid species—higher than the chimpanzees—which have died^ 
out for unknown causes of climate or competition. Such is the "cruelty" or'^'l 
actually the moral indifference of nature. It is only with the introduction of^'*' 
human sensibfiity, human empathy, and human contacts for identification/^^' 
that we—alone among creatures—consider the "rights" of other species. Itjs 
thejrobfiity of the human being that some of our misguided members might {̂<̂ 
sacrifice their own chfidren for the preservation of a kindred, living creature. ^ , 
I am pleased for the presence of such advocates (they honor our species) 
even while 1 reject their sentimentalities. I am, however—even with my T^'^ 
coarser sensibfifiies as expressed by my willingness to sacrifice the chim­
panzee—still, I hope, within the limits nf dprpncy that define that glorious 
discontinuity—Homo sapiens. 
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